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QUESTIONS PRESENTED 

L (a) Is an agreement to convey real property as soon 
as an alleged owner becomes reconciled and psychologically 
adjusted to its conveyance a contract enforceable against 
the alleged owners ? (b) Where such an agreement is alleged 
in a complaint against the alleged owners, should a motion 
to dismiss the complaint be granted? (c) Where such an 
agreement is proved, should a judgment for specific per¬ 
formance of it be rendered against the owner? 

2. (a) Where the vendor and vendees of real property 
execute a written memorial of the terms of their agreement, 
is parol evidence of the transactions between the parties 
prior to the execution of the memorial admissible to alter 
the terms of the memorial? (b) When such evidence is 
admitted over the objection of counsel for vendor, should 
a motion by him to strike such evidence be granted? 

3. (a) Are conversations between an agent and third 
persons out of the presence of agent’s principal, concerning 
matters not within the scope of the agency, admissible as 
evidence against the principal? (b) When such conversa¬ 
tions are admitted over the objection of counsel for the 
principal, should a motion to strike such evidence be 
granted? 

4. (a) Is an agreement for the sale of real property en¬ 
forceable against the owner when such agreement is not in 
writing and is not signed by the owner or any other person 
authorized by him? (b) Is testimony of oral statements to 
prove such an agreement admissible in an action brought 
against the owner to endorse such an agreement? 

5. In a suit for specific performance of an oral contract 
to convey land, is there sufficient evidence that appellees 
have made improvements on the land to justify the trial 
court’s refusal to apply the statute of frauds? 

6. Where there is insufficient competent evidence to sus¬ 
tain the findings of fact and judgment of a trial court, 
should an appellate court remand a cause for a new trial, 
or remand it with direction to enter judgment for appellant? 
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No. 11,559 

Albert Henry Brewood, Appellant, 

v. 

Floyd L. Cook, Frances B. Cook, Appellees. 

Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment on findings of fact and 
conclusions of law. The judgment decreed specific perform¬ 
ance of an alleged verbal contract for the sale of two lots 
of ground situate in the District of Columbia. The District 
Court had jurisdiction under Title 11, §306, D. C. Code 
(1951 ed.), and this Court has jurisdiction under 62 Stat. 
929 (1948), 28 TJ. S. C. 1291. 
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STATEMENT OF CASE 
Summary of Facts 

Appellees, plaintiffs below, filed a complaint for specific 
performance of an agreement to convey land, but before the 
filing of an answer filed an amended complaint alleging 
that appellant and his wife, defendants below, were the 
owners of an L-shaped tract of land containing 10 lots, 
described as Lots 4 to 7, inclusive and 32 to 37, inclusive, 
in Block 10 in Clark and Cottrell, Trustees’ subdivision of 
parts of “Whitehaven.” The amended complaint then al¬ 
leged that appellees responded to an advertisement for the 
sale of this property, indicated their satisfaction with said 
premises and desire to purchase the same, but 

“were informed by defendants that because of the 
health of the defendant Addie Laura Brewood, who had 
not yet reconciled herself to moving away from said 
premises, that defendants preferred not to then convey 
Lots 32 and 33 of said Block 10, forming the lower arm 
of said L-shaped tract, until such time as said Addie 
Laura Brewood made certain psychological adjust¬ 
ments, unless the conveyance of said two lots was by 
the purchasers made a condition precedent to the sale 
of the entire tract, in which event defendants’ asking 
price for the premises known as 2211 King Place, North¬ 
west, Washington, D. C., would be increased by the sum 
of twenty-five hundred ($2,500) dollars or twelve hun¬ 
dred fifty ($1,250) dollars, per lot. 

“Plaintiffs acquiesced in said arrangement for the 
accommodation of defendants and agreed to purchase 
the remaining 8 lots, to-wit. Lots numbered 4 to 7 and 
34 to 37 inclusive, in said Block 10 with the express 
understanding and agreement that as soon as defendant 
Addie Laura Brewood had so reconciled and adjusted 
herself, said Lots 32 and 33 in Block 10 would be con¬ 
veyed by defendants to plaintiffs for the sum of twenty- 
five hundred ($2,500) dollars. In addition, and as a 
part of said agreement, plaintiffs agreed to reimburse 
defendants for whatever realty taxes they may have 
paid upon said Lots 32 and 33 from the date of settle¬ 
ment on Lots 4 to 7 and 34 to 37 in Block 10, until the 
time of conveyance of said Lots 32 and 33.” 
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The amended complaint then alleges that appellees exe¬ 
cuted a written contract for Lots 4 to 7 and 34 to 37 on May- 
19, 1948, which was signed by appellant and his wife on 
May 21, 1948, hut that possession was delivered of all 10 
lots and that appellees have placed permanent and valuable 
improvements, with the knowledge and acquiescence of ap¬ 
pellant and his wife, on Lots 32 and 33, which were not 
included in the written contract. It then alleges tender of 
the purchase price and reimbursement of taxes, but that 
appellant and his wife indicated their willingness to convey, 
but on terms other than those of the agreement, and their 
refusal to accept the tender made by appellees. The com¬ 
plaint then prayed specific performance for the conveyance 
of Lots 32 and 33; damages of $1,000.00 and costs plus 
attorneys’ fees, and in the alternative, if specific perform¬ 
ance be not granted, then damages in the sum of $15,000.00 
and costs plus attorneys’ fees. (App. 2-5) 

Appellant and his wife then filed a motion to dismiss the 
action because the amended complaint failed to state a 
claim against defendants, and this motion was overruled 
(App. 5, 6), whereupon appellant and his wife, defendants 
below, filed their joint and several answer to the amended 
complaint. The answer asserted three defenses, first that 
the amended complaint failed to state a claim against de¬ 
fendants, second a denial of the material allegations of the 
amended complaint, and third that the alleged contract was 
in violation of the Statute of Frauds. (App. 6-9) 

At the trial, immediately after appellee’s opening state¬ 
ment, appellant moved for summary judgment on the ground 
that appellee’s statement failed to state a. claim against 
defendants or either of them. (App. 18) This motion was- 
denied. (App. 21-23) At the close of appellee’s evidence a 
similar motion was made and denied. (App. 116) At the 
dose of all the evidence appellant moved to strike certain 
testimony which had been objected to as violative of the 
parole evidence rule, the hearsay rule and the rule of rel¬ 
evancy, after application of the Statute of Frauds. (App. 
142,143) This motion was denied (App. 149) and the Court 
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rendered judgment, after making findings of fact and con¬ 
clusions of law, directing appellant to convey the two lots 
in question to appellees upon their paying to appellant the 
sum of $2,616.16, the same representing the alleged agreed 
purchase price and taxes paid by appellant. (App. 14) The 
appeal is from that judgment. The Court also entered judg¬ 
ment dismissing the action as to appellant’s wife, Addie 
Laura Brewood, a defendant below, (App. 14, 15) after a 
finding of fact that the lots were owned by appellant solely. 
(App. 12, Finding 3) No appeal is taken from the judgment 
of dismissal as to appellant’s wife. 

The Evidence 

Anne R. Gow, a witness for appellees, testified on direct 
examination that she was secretary to appellee Floyd Cook 
in the Department of Justice, and that on June 20, 1950 
she noted a telephone call that came in from appellant. Mr. 
Cook was out of the office and Mr. Brewood gave her his 
name and telephone number and extension. (App. 24, 25) 

Janis Scott , a witness for appellees, testified on direct 
examination that she is the wife of appellees’ counsel and 
that she has known the appellees since around 1945; that 
she visited 2211 King Place, Northwest, late in the morning 
of May 19,1948. She places that date because she saw the 
property the morning of the same day they signed for the 
purchase of it. She knew that they signed on May 19, 1948. 
She went to the premises with appellee Mrs. Cook about 
11:30 in the morning, and Mrs. Moody, the real estate 
woman, and appellant Mr. Brewood, were there. She stayed 
about forty-five minutes and left with Mrs. Cook. Mrs. 
Moody and Mr. Brewood were there when she left. There 
was no cross-examination. (App. 26, 27) 

Marie Dumont, a witness for appellees, testified on direct 
examination that she has used the name “Moody” in her 
business. In the year 1948 she had business dealings re¬ 
ferring to 2211 Kin g Place. At that time she was working 
for Mr. Metzler who was the agent for the property, and 


she was a saleswoman acting for him. Mr. Metzler, Jr. 
took her and two or three of the salesmen to inspect the 
property around the middle of May of that year. (App. 27) 
They went through the house. Mr. Metzler, Jr., the witness 
and two or three other salesmen were there, as was also 
Mr. Brewood. She did not think that Mrs. Brewood was 
there. After going through the house they walked through 
the yard. Mr. Brewood was with Mr. Metzler, Jr. Witness 
then indicated on a blackboard plot of the property and 
testified that they came out the door, there were several 
different walks around the property, and they went through 
the various walks inspecting the property. Mr. Metzler, Jr. 
mentioned at that time to all of them “this portion over here 
(indicating) belonged, that is, is not to be sold. The line is 
here (indicating).” (App. 29) Witness testified that the 
portion indicated was Lot 32 and 33, and they were not to 
be sold. Appellant’s counsel asked that the records show 
that the part traced by witness as having been walked over 
comprised Lots 7, 6, 5, 4 and 37, 36, 35 and 34, and the 
witness substantiated this. (App. 30) Witness testified that 
she did go on Lots 32 and 33 simply to look at them but 
not to offer them for sale. Mr. Metzler, Jr. marked off a 
dividing line between Lots 33 and 34, and said that that 
property, now identified as Lots 32 and 33, were not for 
sale. (App. 30) Witness showed several people the premises 
including a Mr. and Mrs. Ballinger. They seemed to like 
Lots 32 and 33, and asked her if it could be purchased, and 
she told him she did not think so; she did not know; that 
she would have to consult Mr. Metzler. She did consult Mr. 
Metzler, and he said to his knowledge at that time those lots 
were not for sale. Witness believed that she did mention 
to Mr. Brewood that she had shown the property and the 
people were not interested, but if this question came up 
again what was she to do about it, and Mr. Brewood said 
that he would think the matter over, that he would consider 
the matter, but they as yet were not for sale. (App. 32) 
Witness then testified that Mrs. Cook then called her at 
her home and said that she had seen an advertisement in 
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the morning paper and since witness had been showing them 
several pieces of property she expressed surprise that the 
witness did not call her about this one. Late that afternoon 
she showed her the property. She thought it was the 18th. 
It was the afternoon of the day that the advertisement came 
out. Mr. Cook was with Mrs. Cook that afternoon when 
she showed them the place. Witness believed that Mr. 
Brewood was not there. Witness testified that she had pre¬ 
pared the advertisement for the sale of the property but 
she could not recall what the advertisement said. On being 
shown a copy of the advertisement (Plaintiff’s Exhibit 
No. 2). she confirmed that the advertisement read “For full 
details call Mrs. Moody, Oregon 5756 or Mr. Metzler, Jr.” 
(App. 35) Witness prepared the advertisement under the 
instructions of Mr. Metzler. Witness testified that on the 
evening of the 18th Mr. and Mrs. Cook seemed to be very 
much interested in the property that witness showed them, 
and they asked whether Lots 32 and 33 would be available 
because they wanted privacy. She told the Cooks it was 
not for sale; that what she was selling was the ground 
which she paced off that belonged to Mr. and Mrs. Brewood, 
and the appellees asked would appellant be interested in 
selling that property, and witness told them that they should 
make that deal with Mr. Brewood if they wanted it. Wit¬ 
ness testified that she had discussed the question of the sale 
of the two lots with Mr. Brewood when it came up during 
her showing the property to the Ballingers, and appellant 
said the lots were not for sale but that he might consider 
disposing of them at some time later. She didn’t tell the 
Cooks that, but told them to deal direct with Mr. Brewood 
because they did not have that property for sale. In other 
words, they had all except Lots 32 and 33. Mr. and Mrs. 
Cook felt that they wanted that for their privacy and they 
were adamant about having privacy and if possible acquir¬ 
ing those lots. (App. 42, 43) 1 

l This testimony was received over appellant’s objection and is part of the 
• basis of Points 2 and 3 of the points appellant relies on. See pp. 29 to 34 
and 34 to 35 of this brief. 
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Witness participated in the signing of the contract of the 
8 lots on the 19th. She went out to the property with the 
Cooks again that day at 8 ^0 in the morning. They again 
said the same thing they had said the night before, that they 
would want those two lots if they bought the property. 1 
Appellees signed the contract at 3:00 o ’clock the afternoon 
of the 19th and witness took it to appellant for ratification 
that night Witness testified that there was some conversa¬ 
tion about Lots 32 and 33 prior to signing the contract on 
the 19th. She said that she remembered telling appellees 
that anything to do with those lots they would have to take 
up themselves with Mr. Brewood. Appellees discussed the 
advisability of having those lots, and Mr. Brewood said that 
he did not want to sell them at that time because he said 
they belonged to Mrs. Brewood. They were hers and she 
^ had loved that property very much and there might be a 
possibility of her wanting to retain part of it. She then 
testified 

“Q. Did you hear any mention of any price for the lots? 

“A. Well, at that time I heard something to the effect 
about $2,500 but what it was for—in other words, they were 
talking about those two lots, as we call them now, and 
ground, as I understood it then, and I heard that statement 
between them but I did not enter into any conversation 
concerning those lots because I didn’t have them for sale.” 
(App. 49) 2 

On cross-examination witness stated that she did not know 
the size of the lots; she thought the frontage was around 200 
feet and that the 8 lots made a sort of a square. Counsel 
for appellees then stipulated that the advertisement covered 
only Lots 34, 35, 36, 37, 4, 5, 6 and 7. Witness then testified 
that appellees first talked to her about this property as a 
result of the advertisement. She never offered them Lots 
32 and 33 as she had no authority to offer them. When they 
signed the contract for the sale on the 19th of May the 
Cooks signed it first at the Statler Hotel and Mr. Brewood 

t See Footnote 1, page 6. 

2 This testimony was also re cei ved over appellant’s objection and is a part 
of Point 2 of the points appellant relics on. See pp. 29 to 34 of this brief. 
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signed it later that afternoon, but Mrs. Brewood did not 
sign it then as she was in Florida. Witness never had any 
discussions of this property with Mrs. Brewood. Witness 
could not recall the time of day that she overheard the dis¬ 
cussion between appellant and appellee Floyd L. Cook, but 
it occurred out in the back on a knoll back of the pond. 
She was there sort of wandering around and she was not 
paying particular attention to what they were saying. The 
conversation was about the house and the grounds and 
things of that sort. (App. 52) 

Appellee Frances Cook, witness for appellees, testified on 
direct examination that she read the advertisement in the 
paper and called Mrs. Moody (now Mrs. Dumont), and 
asked if she would show them the place. She took them 
there in the late afternoon of May 18, and they went through 
the house and around the grounds. No one else was there 
at that time. Appellees went back to the premises at 8:30 
of the morning of the 19th and appellant came shortly after 
their arrival. They then went out in the yard and walked 
back to Lots 32 and 33, and appellant attempted to find the 
line between Lots 33 and 34. Appellee Floyd Cook asked 
appellant “What about those lots?” and appellant said that 
those lots had not been listed but they could have them if 
they wanted, that is if it were conditioned upon the sale of 
the whole tract. At that time they were not interested in 
the 8 lots unless they could get the 2 lots because of the 
particular landscaping, and they discussed with appellant 
the possibility of somebody at some future time buying those 
lots and putting up a house there. Appellee Floyd Cook 
asked appellant what he wanted for those lots, and he said 
he thought $2500.00 was a fair market price for them. There 
was further discussion and appellee Floyd Cook assured 
appellant that he would pay the back taxes on those lots 
from the time they took conveyance of the other property 
until such time as those lots were conveyed to them. 
(App. 59) 8 Appellant stated at the time that he did not want 

s This testimony also was received over appellant’s objection and is a part 
of the basis of Point 2 of the points appellant relies on. See pp. 29 to 34 of 
this brief. 
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those lots to be brought into this whole thing; that appellees 
could have the lots but appellant’s wife was not well and 
she was loath to leave this place because it had been their 
home for some thirty-five years; that she had gone to 
Florida and they were attempting to get settled in another 
climate, and at such time as Mrs. Brewood was able to 
convey title the lots were theirs for $2500.00 and they would 
pick up the back taxes. Appellant said for them to go ahead 
and improve the lots, work on the lots, and in fact he said 
take care of the lots as if they were theirs until such time 
as appellant’s wife’s health was in such a state that she 
would be willing to convey the lots to them, and from then 
on until June of 1950 witness had no other thought but that 
those lots were theirs. Appellant asked them particularly 
to be patient with him because his wife was not well and 
they had to go to Florida, and if they would just go along 
with him at such time as her health was better they would 
convey title to that property. Appellant asked witness not 
to discuss the conveyance of those two lots with his wife, 
which he did not. (App. 60) Appellant told them that if 
they insisted on taking title to the 10 lots it could be ar¬ 
ranged but he would prefer that they go along with them 
because of the state of his wife’s health, and they were 
agreeable to that. Witness left and picked up Mrs. Scott 
around 11:00 or 11:30, and returned to the premises. Ap¬ 
pellant was still there and stayed about forty-five minutes. 
Then witness took Mrs. Scott home and went to the Statler 
Hotel where she met her husband, and they called Mrs. 
Moody to come to the Statler. After further discussion they 
signed the contract on the 8 lots and tendered their check. 
This was about 3:00 or 3:30 P. M. After signing the contract 
and before taking possession they visited the premises many 
times, and on many visits appellant was there. They dis¬ 
cussed the lots in the general terms that they discussed the 
whole place, the upkeep of the lots and what they could do 
with them, and they discussed putting a tennis court or 
badminton court on Lots 33 and 34. Settlement on the con¬ 
tract for the 8 lots was effected on June 29, 1948, and 
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appellees took possession of the property on Jnly 4th ana 
5th. 

Witness testified that since then they built a new incin¬ 
erator and pnt a walk from the house out to it, added water 
lines, have done a great deal of spraying and keeping up 
of the property, and have done a great deal of soil erosion 
work from the back of Lot 32 toward the Jensen place. 
There is quite a hill which drains down on Lots 34 and 35, 
and they have done some work in there to improve that 
drainage, soil erosion work. Appellant knew of the improve¬ 
ments that they were making because he has visited the 
house a number of times since they took possession of the 
property and had been out in the back of the place. There 
had been many discussions about the entire tract of land, 
the improvements on Lots 32 and 33 and the improvements 
upon the rest of the land. Appellant offered no objections. 
Witness established one of these visits by appellant in the 
late fall of 1949, when they went around the grounds and 
he noted that they had put the incinerator and other im¬ 
provements in the back. No one was present at this dis¬ 
cussion but appellant and witness. (App. 65, 66) 

On cross-examination witness admitted that they looked 
at the property as a result of the advertisement in either the 
Post or Star on the 18th. After examination of the ad¬ 
vertisement (Plaintiff’s Exhibit No. 2) witness testified that 
the advertisement provides for the sale of a rectangular plot 
200 x 270 feet, and that the size of the lot which appellees 
received conveyance of from appellant is about 200 x 270 
feet, in other words, that the advertisement offered only 
the sale of the 8 lots. Witness admitted that when they 
discussed Lots 32 and 33 with Mrs. Moody on May 18, Mrs. 
Moody said that those lots were not listed but if the con¬ 
veyance of the entire tract depended upon the conveyance 
of those two lots, that it would be possible to be worked 
out, but she did not say that she had authority to sell them. 
(App. 68) When asked if appellant explained why he sold 
8 lots out of 10 lots with the home place on the 8 lots and yet 
refused to sell these other two lots out of deference to his 
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-wife, the witness replied that the title to Lots 32 and 33, as 
she understood, were held by Mrs. Brewood, appellant’s 
wife. 4 Appellant gave no other reason for retaining those 
lots other than the fact that he said she wanted to have 
some hold or some feeling—she was so loath to give np this 
other property because it had been their home for so long. 
Appellant said the title to those lots would be conveyed to 
them when Mrs. Brewood’s health was in the state that she 
was willing to let go of those lots, willing to convey title, 
and there was no time limitation placed upon this agree¬ 
ment (App. 70) ►. :. 

Witness admitted that there was a brick incinerator on 
the property when they purchased it and they replaced it in 
the fall of 1948. They built a black top walk to the incin¬ 
erator but she did not recall when this was done. She would 
say the walk is about a yard wide, but does not know. 
Witness was not too familiar with the placing of the water 
line but said that it was not a water main, but ran a pipe 
from a water connection on Lot 34 across Lot 32. They 
planted additional obelia, forsythia and azaleas on Lot 33 
but she did not know how many. This was the soil erosion 
work referred to, and they were planted by a man who works 
occasionally for appellees with the help of another man. 
They did not contract for it to be done. There was a walk¬ 
way from Lots 33 to 34 which drained on Lot 34, and they 
removed the steps and filled in there, but they did not 
contract this work and did no grading. They put a fence 
on Lot 32 to insure the privacy of the incinerator and garden 
tools that were out there. Witness could not give the height 
nor length of the fence but it does not run the whole extent 
of the lot, and was placed there to hide the incinerator and 
other things they took out of the garage. Witness examined 
Defendant’s Exhibit 2 (App. 155) and stated that at the 
bottom of the picture was a compost pit which appellant 
had there made of leaves raked from the yard. She indi-. 

4 Defendant’s exhibit No. 8 submitted at the pre-trial and introduced in 
evidence during appellant’s ease in chief indicates title to Lota 82 and 33 was 
in the sole name of appellant. ' 
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cated the cans and various things as a fill to level the lot up. 
She stated that this was not particularly trash, just tin cans. 
She said that since the taking of the picture they had covered 
them with dirt, and that this had been done within a week 
or ten days from the date of her testimony, but denied that 
they did it because this suit was pending. 

Appellee Floyd L. Cook testified as a witness for appellees 
on direct examination. He testified that they went into pos¬ 
session of 2211 King Place on July 4, 1948. Testifying to 
improvements made since that date he stated that on Lot 

32 he rebuilt the incinerator that appellant had used for 
years, that the incinerator is approximately 40 to 44 inches 
square and stands about 3 to 4 feet high. It is made of 
brick with a concrete bottom and has an iron grate in it. 
It cost him $50.00. (App. 80) In the spring of 1949 they 
built a fence not quite in the middle of Lot 32. It is a Sears 
Roebuck French Provincial cedar, 6 feet high and 40 feet 
long, except there is a 4 foot gate in it The fence cost 
around $55.52 plus $12.08 freight. It was put up by appellees 
with the help of friends, and they used about 3 sacks of 
cement and some nails and stuff. (App. 80) In the fall of 
1948 they built a bituminous walk on a sand base from the 
incinerator through the fence to near the border line of Lots 

33 and 34. The walk is about 31 or 32 inches wide with a 
brick edging, then flag stones were set from the house to 
the end of the bituminous walk, and that project cost witness 
$125.00. But that did not prove satisfactory so the following 
year they rebuilt by picking up the flag stones and finished 
up with the bituminous. Witness admitted that this latter 
work in the spring of 1950 was all but about 6 or 8 feet on 
Lot 34, and not on the lots in question. (App. 80, 81) The 
next thing they did was to pick up a water line from a water¬ 
spout somewhere on Lot 35 that had been there for many 
years and is connected with a pipe line that runs from the 
house, and is a part of the outdoor watering system that has 
been there many years. They picked up at this waterspout 
and brought a % inch lead pipe 6 inches under ground down 
to the gate in the fence on Lot 32 and put another valve and 
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another spout in. Witness could only estimate the cost, of 
this work because at the same time he ran another spout 
in another direction not on these lots, and the total bill was 
$126.00, and witness believed it fair to say about one-half of 
that was on Lots 32 and 33. .(App. 81, 82) He then testified 
to a repair job to a power outlet that supplies the under¬ 
ground cable that goes up onto Lot 33 to provide current for 
floodlights that are up there to illuminate the entire area. 
He had to repair that cable and put it under this walk. He 
could not estimate the cost of that but it would not be much, 
maybe $20.00 or $25.00. (App. 82) Then he enlarged the 
compost pit where appellant for many years had his ferti¬ 
lizer and compost pit. He doubled the size of it He stated 
that they planted a number of azaleas, obelia and forsythia 
on Lot 33 facing Lot 34, and removed a stone stepping 
arrangement between Lot 34 and Lot 33 which appellant 
had there. (App. 83) Except for the constant operation of 
the compost pit and the gradual operation of a fill on Lot 

32, that completed his testimony about improvements. 
(App. 83) Witness never saw appellant see the improve¬ 
ments but had discussions with him about them. In the 
spring of 1949 witness talked to appellant, who told him 
that he had seen the work they were doing, and later that 
year witness invited appellant out to the house and was told 
“No, I was out there the other day and went all over the 
place but could not get in.” Then in September of 1949 
appellant had been out to the house and witness met him in 
front of the house and they had a discussion of Lots 32 and 

33. There was some comment as to the fence. Appellant 
thought appellees were doing a nice job screening it off, that 
that back part by the incinerator had always been used 
as a storage place for building materials and whatnot, and 
appellees continued the same use for it. Appellees have fire 
place wood, channel coal, building material, brick, slate, 
flag stones and other stuff piled there.. (App. 85). v . 

Witness testified that after discussing the fence appellant 
told him he thought it was about time they finished up on 
the back lots, and he told appellant he was ready any time. 
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Appellant said that he thought his wife was abont ready 
to sign the deed and they might get to it before long. Wit¬ 
ness said he was ready any time, and appellant said “Yon 
know what the price is”, and witness answered “Yes.” 
(App. 86) 8 

Witness testified that the next conversation with appellant 
was shortly after the 20th of June when he received the 
message concerning appellant’s call, and called him back. 
He testified that appellant told him that they were ready to 
convey and witness said that he was ready. That appellant 
then said that the only thing that remained to be done was 
to get together on the price, and he replied that there was 
no question of price, and then for a few moments they had 
a rather heated discussion. Appellant contended that he 
never agreed on a specific price, and witness insisted he had. 
Appellant stated that he would make inquiry as to what 
the property was worth, and witness told him to make his 
inquiries but he was only concerned with their original 
arrangement. They made an appointment to meet a day or 
so later for lunch at the Statler Hotel. When referring to 
their original agreement witness stated that he meant the 
agreement of May 19,1945 out in the back yard. He stated 
that at that time he and appellant had gone out in the back, 
he thought his wife and Mrs. Moody were already out there. 
Anyway they all got together. The question came up about 
the boundary line between Lots 33 and 34, and either Mrs. 
Moody or appellant was attempting to locate the northeast 
comer of Lot 34. Witness testified that he asked appellant 
about Lots 32 and 33, and that appellant, asked him if Mrs. 
Moody had explained the situation to him, and he said she 
had to some extent but witness would have to deal with 
appellant. Witness stated that he was not interested in 
purchasing that property without those 2 lots, and appellant 
discussed the fact that the title to those lots was in his wife’s 
name while the others were held jointly. Appellant did not 

8 This testimony was received over appellant’s objection and is part of the 
basis of Point 4 of points appellant relies on. See pp. 35 to 36 of this brief. 
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want to convey those lots then, bat they had a discussion 
as to the value of them. Appellant told witness he thought 
$2500.00 for the two would be a fair price, and witness did 
not quibble with him. Witness told appellant that he would 
be willing to pay the taxes from the date of settlement on 
the 8 lots until conveyance would be made on Lots 82 and 
33. Nothing specific was said as to time. Appellant thought 
it might be a few months. Witness testified that appellant 
told him that they were going to build a new home in Florida 
and that appellant was of the opinion that as soon as his 
wife was settled in that new home and more or less ad¬ 
justed herself that she would not have the feeling at that 
time that she did not want to leave; was emotionally upset; 
and appellant just wanted appellees to ride along with him 
on that basis, and he agreed to do it (App. 86-88) , 

Witness testified that they signed the contract on the 8 
lots and the house at the Statler Hotel about 3:00 or 3:30 
in the afternoon of May 19,1948. (App. 89) 

On cross examination witness was shown the written con¬ 
tract for the 8 lots (defendant’s exhibit No. 1, App. 150-153), 
and when asked if he had read it before he signed it he 
answered “Not in detail, no. It is standard real estate 
form”. He testified that he now knows the contents of it. 
Directing the witness’s attention to paragraph 17 of the 
contract he was asked if he did not agree that this was to be 
the only contract between the parties, containing the entire 
agreement between the parties, and he stated that he did not 
agree to that because that was not the entire agreement, that 
that was only one phase of the agreement. Witness testified * 
that he made one contract with appellant, that that was his 
purpose and that was what he was trying to do. He admitted 
making settlement on the 8 lots as a result of signing the 
contract, but. ref erred to such settlement as “a part of the 
mechanical procedure that they used here in the District of 
Columbia”. He admitted that he is a lawyer and a member 
of the Bar of Missouri and he knows of the general tale 
that a contract for the sale of land must be in writing, but 
testified that there are a number of exceptions to the Statute 
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of Frauds. He admitted that he had taken a written contract 
on 8 lots because he could not have effected the conveyance 
in the District unless “You have one of those real estate 
forms that leads up to the settlement”. When asked how 
he expected to effect settlement on Lots 32 and 33 without 
the real estate form, he stated “that would have to be exe¬ 
cuted, or a letter of intent, or any sort of an instruction to 
the title company, according to my understanding, would 
suffice.” He admitted that some sort of a memorandum to 
the title company was needed and that he had no such mem¬ 
orandum. He stated that he paid $49,500.00 for the 8 lots; 
that he would not have bought these unless the entire 10 
lots were sold, but that he did not take a memorandum 
signed by appellant as to those 2 lots. (App. 89-92) 
Testifying about the improvements he admitted that the 
walk was a convenience to appellees and a necessity to the 
all-weather use of the incinerator, and that the incinerator 
was a convenience to appellees’ enjoyment of the other 8 
lots, and that the fence was to hide the incinerator from the 
8 lots. He admitted that the fence would not be impossible 
to move but that the incinerator would have to be knocked 
down to be moved. He did not know what it would cost. 
He admitted that the water line onto Lot 32 was partially 
for his convenience and also for fire protection of his prop¬ 
erty. He admitted that the increase in size of the compost 
pit did not involve any cost but only his own labor; that 
he used it as a place to empty the leaves raked off his yard 
and to make compost for use on his own premises. He ad¬ 
mitted that the plants which he put on Lot 33, which he 
numbered at probably a dozen, improved the view from his 
own premises. There was not expense involved in this plant¬ 
ing other than the cost of the bushes, some fertilizer and 
peet moss, and admitted that the area where he put them 
was already heavily landscaped. There was no cost involved 
in removing the stepping stones between Lots 33 and 34 
other than day labor and appellee’s own work. There was 
no cost involved in the fill on Lot 32 except day labor. 
(App. 92-96) 


n 

Appellees then rested their case. At this stage of the 
proceedings what evidence there was of title to Lots 32 and 
33 was to the effect that they were owned by appellant’s 
wife, Addie Laura Brewood, and the Court questioned 
whether appellees had shown an agency to exist on the part 
of appellant to act for his wife in the alleged sale of these 
lots. The Court permitted appellees to raise their rest, 
which they did, and recalled appellee Floyd L. Cook to the 
witness stand to testify to a purported conversation between 
him and appellant’s wife shortly after her return from 
Florida in 1948. He testified that appellant’s wife asked 
him “Is the arrangement on the north lot satisfactoryf” 
Witness said it was, and that is all there was to it . 

Plaintiff then called appellant’s wife, Addie Laura Bre¬ 
wood, over her objection, and interrogated her concerning 
an agency, which in view of the subsequent evidence that 
appellant alone held title to these lots is immaterial on this 
appeal. Witness’ testimony, however, was dear and de¬ 
cisive that in 1948 she and her husband had no intention 
of disposing of Lots 32 and 33. (App. 112-116) 

Appellant Albert Henry Brewood was called as a wit¬ 
ness on his own behalf and testified on direct examination, 
that he has been in the engraving and printing business in 
the City of Washington for about fifty years, and that at 
one time he owned premises known as 2211 King Place, 
Northwest; that on May 18 or 19 of 1948 he sold part of 
those premises to appellees, after first listing it with Metp- 
ler & Company, a real estate agency in Washington. After 
the advertisement appeared, witness met appellee Mrs. Cook 
on the premises before noon on the 18th, but he never 
talked with her about the sale. She was very eager to pur¬ 
chase. He did not have any discussion concerning Lots 32 
and 33 with her, and there were no discussions in his pres¬ 
ence. Late the next afternoon Mr. and Mrs. Cook came to 
the premises and he thinks Mr. Metzler, Jr. and Mrs. Moody 
were there. They walked around the grounds just here and 
there, and at Mr. Cook’s request witness designated the 
boundary line between Lots 33 and 34, but there was no dis- 
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cussion about buying them. Witness stated that they owned 
them but did not want to sell them. Mr. Cook was inter¬ 
ested in knowing about them, and witness told him that they 
indefinitely planned for their use later on and that they 
were not in the picture at all, but that he, Mr. Cook, would 
be perfectly privileged to use them until such time as they 
wanted to dispose of them. Witness said nothing then about 
selling them to him. He thought it would be a very decent 
thing to say he could use them and he did. They signed the 
contract on the 19th of May for the sale of the 8 lots. 
Witness returned to Washington in September of 1949 and 
telephoned appellee Floyd Cook, but during that telephone 
conversation there was no discussion of the sale of Lots 
32 and 33. The only offer witness ever made to appellees 
concerning the sale of these lots was at the Staffer Hotel 
in June of 1950. The day before the meeting at the Staffer 
witness had a telephone conversation with Mr. Cook. Ap¬ 
pellant had been approached by a builder, Frank Phillips, 
to sell those lots and had told him that he had promised to 
give Mr. Cook the first choice of those lots and until he 
discussed it with Mr. Cook he would not discuss it with 
Mr. Phillips. Appellant told appellee Floyd Cook about 
this in their telephone conversation, and Mr. Cook said 
“Well, let’s don’t discuss it over the telephone; let’s have 
lunch together tomorrow.” They then made an appoint¬ 
ment to have lunch at the Staffer on the following day. 
During the telephone conversation there was no mention 
made of the sale of the lots except as above; there was no 
heated argument over the telephone and there was no 
promise made to convey those lots to him. Witness had not 
even made him an offer of sale at that time. 

At the luncheon at the Staffer the next day Mr. Cook 
talked about a lot of things, about happenings around his 
place and what he had done about changes and alterations, 
and the afternoon was wearing on and appellant wanted to 
get away and told Mr. Cook “We have not yet talked about 
the matter we came to talk about. I am here to offer you 
these lots. I agreed to do it, and I am here to offer them. 


In checking the recent sales I have found that lots of that 
sort had sold from anywhere from $3000.00 to $3500.00 
apiece.’* Appellant offered them to appellees for $6000.00. 
Appellee Floyd Cook then said “We have already got an 
agreement about those lots.” Witness looked at him in 
utter amazement and said “What do you meant” Mr. Co ok 
said “Why you have agreed to sell me those lots for 
$2500.00.” Appellant looked at him and said “Are you 
kidding!” and he replied “Why, no. I was never more 
serious in my life.” Appellant was stunned and could 
hardly speak for a minute, and then he said “Well, that is 
the most absurd thing I have ever heard of” and appellee 
replied ‘“Well then I guess I will have to sue you.” Ap¬ 
pellant jumped out of his seat and said “Go ahead and 
do it” and-walked out of the room. (App. 120,121) 

Prior to June, 1950, appellees never indicated that they 
had any contract to purchase these lots. It was the biggest 
surprise appellant ever had. He had never offered to sell 
them prior to that time. Regarding the improvements, 
appellant testified to a telephone conversation with appellee 
Floyd Cook when he came to Washington the second winter 
after the sale of the 8 lots. Appellee then told.him that he< 
had torn down the old incinerator that appellant had and 
put up a new incinerator, and had done a lot of things 
back there. Appellant said nothing because at that time 
there had been no indication that that property was going 
to be developed and appellant figured that appellee thought 
it would be a long time before appellant would be in a 
position to sell those lots and so he was doing those things 
for his own benefit. Appellant already had an incinerator 
erected upon that lot, and the one appellee built is a wee bit 
better but it was not that much better to justify the destruc¬ 
tion of the old incinerator in appellant’s opinion. Appel¬ 
lant knew vaguely that appellee had done a little planting 
and he saw some stepping stones, but never got back far 
enough to see where they turned or how they got back there. 
Prior to the luncheon at the Statler in 1950 appellee had 
never said anything to appellant about a fence. . When 
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appellant saw the stepping stones it was in the summer of 
1949 when he went ont to the honse. There was no one there 
but the maid, and he stepped ont the back through what 
they called the dog trot, the breezeway, and looked over the 
grounds. He saw the stepping stones but never saw the 
black top walkway. They led from the rear of the house 
to the middle of Lot 34, where they tapered off and went 
around on the other two lots. 

Appellant visited the two lots in question about ten days 
before the trial and identified Defendant’s Exhibit No. 2 
(App. 155) as being the condition of the lots as it existed 
at that time. In front of the incinerator, he testified, it looks 
like a lot of tin cans and bottles and debris that had been 
tossed over there helter skelter. Prior to his visit ten days 
before the trial he had never seen the provincial fence. 
Looking at Defendant’s Exhibit No. 3 witness identified a 
house which is now under construction immediately adja¬ 
cent to Lot 32. On examining Defendant’s Exhibit No. 7 
he identified the small brick incinerator and said that it 
was about 4x4 and probably 3 feet 6 inches high. From 
witness’s observation of the improvements that he saw just 
before the trial, he thought the fence could be moved with 
some salvage but it would be impractical to move the incin¬ 
erator. Only about fifty per cent of the walk is on Lots 
32 and 33. 

Prior to the meeting at the Statler in June of 1950 ap¬ 
pellant had checked on values of lots in the neighborhood. 
A couple of lots had sold for $3500.00, and appellant con¬ 
sidered the figure of $6000.00 for the two lots a liberal offer. 
The lots would not have changed in value between the 
middle of June and the date of filing suit in July of 1950. 
From appellant’s observation these improvements did not 
enhance the value of Lots 32 and 33 because if you wanted 
to build anything on there you would have to tear that all 
down and dean them up; to begin with clean up the trash 
that is all over the back there now. 

Appellant then testified that he owns Lots 32 and 33 and 
they have never been in his wife’s name. He then identified 


Defendant’s Exhibit No. 8 as being the deed to him for 
these lots. Appellant then denied having offered these lots 
to appellee prior to June of 1950, and denied having made 
any oral contract for the sale of these lots whatsoever. The 
contract of May, 1948 included only the other 8 lots. Ap¬ 
pellant never authorized Mr. Metzler or any employee of 
his to offer these lots for sale. He did not want to sell them 
at any time and that is why they were withheld. 

On cross-examination appellant was not sure whether he 
had been on the premises on one occasion or on two occa¬ 
sions after moving to Florida. He testified that the 8 lots 
sold to appellees were in the joint names of him and his 
wife, and he deliberately put them in their joint names be¬ 
cause he always considered them their home tract of ground. 
These other 2 lots were bought at odd times more or less 
for speculative reasons. He did not know what he wanted 
to do with them. He had had some thoughts of building on 
those 2 lots. Appellant signed the contract of sale of the 8 
lots on the 19th of May and his wife signed it when she got 
back from Florida, he thought it was about two days later.- 

Beferring to the conversation with Mr. Cook out on the 
premises on May 19, 1948, appellant stated that the only ' 
thing he had ever said about those 2 lots was that they 
were not for sale, but he did tell Mr. Cook that he had no 
thought in mind at the present time of selling them and 
that appellees were privileged to use them if they could 
enjoy them as long as appellant had no use for them, and 
that some time, during or after the sale was made, appellant 
told Mr. Cook that if he ever sold them he could have first 
chance at them. (App. 136,137) Appellant did not discuss 
with appellees the necessity of rebuilding the incinerator 
at that time. Appellant showed appellee Floyd Cook where 
the boundary line was between Lots 33 and 34. He pointed 
to a stake on the 38th Street side of it that had been driven 
in the ground some time previously and then walked with 
appellee along the line and attempted to find the stake at 
the driveway of the corner of Lot 7, but there were some 
very prickly bushes there so he did not put his hand on the 
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stake bat told appellee that it was in those bashes some¬ 
where, and then they sighted from the front to the back. 
The only thing thing appellee said concerning their wanting 
those lots at that time was that if ever appellant was ready 
to sell them they would like to have first choice. There was 
no discussion about the value of those lots as far as the 
privacy of the house was concerned. Appellees were cas¬ 
ually interested in the lots but they made no show of it, nor 
made any effort to buy them. (App. 139) 

STATEMENT OP POINTS 

1. (a) The agreement to convey Lots 32 and 33 as soon 
as appellants wife becomes reconciled and psychologically 
adjusted to their conveyance is not a contract enforceable 
against appellant 

(b) The Court should have granted appellants motion 
to dismiss the amended complaint, should have granted ap¬ 
pellants motion for summary judgment at the close of 
appellees ’ opening statement and should have rendered 
judgment for appellant on his first defense. 

2. (a) When the evidence showed that appellant and ap¬ 
pellees had signed a written contract on May 19, 1948, the 
Court erred in admitting parol evidence of the parties’ 
transactions prior to that date, which tended to alter the 
terms of the written contract. 

(b) The Court should have granted appellants motion 
to strike such evidence admitted over his objection. 

3. (a) The evidence showed that witness Marie Dumont 
was not an agent of appellant for the sale of Lots 32 and 
33, therefore any conversations she had with third persons 
concerning these lots out of the presence of appellant were 
inadmissible as hearsay. 

(b) The Court erred in admitting evidence of such con¬ 
versations over appellants objection and erred in denying 
appellants motion to strike such evidence after its 
admission. 
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4. (a) The Court erred in not applying Title 12, § 302, 

D. C. Code (1951 ed.); ' 

(b) The Court erred in admitting evidence of an oral 
agreement for sale of Lots 32 and 33 on the ground that 
such evidence was irrelevant. 

5. The evidence of improvements upon Lots 32 and 33 
was insufficient to establish part performance of an oral 
agreement to convey these lots. 

6. The mandate of this Court should direct the trial court 
to enter judgment for appellant. 

SUMMARY OF ARGUMENT 

1. The amended complaint of appellees alleges no con¬ 
tract because defendant below, appellant’s wife, had mani¬ 
fested no assent to the alleged contract in May, 1948. , At 
most, only an illusory contract is alleged. 

No contract was established when appellant offered the 
lots to appellees, because they were offered on terms not 
acceptable, at that time, to appellees. The trial court there¬ 
fore erred in denying appellant’s motion to dismiss the 
action on the ground that the amended complaint failed to 
state a cause of action. 

The trial court also erred in denying appellant ’s motion 
for summary judgment after appellee’s opening statement 
and after the close of his case in chief. At the close of all 
the evidence, no contract had been established and the 
Court should have rendered judgment for appellant. * ‘ 

Even if we assume some agreement between appellant 
and appellees, it was so vague and indefinite as to be un¬ 
enforceable, especially in equity by way of specific 
performance. 

2. Appellees maintain they had but one contract for the 
sale of ten lots. The Court either adopted this view or 
viewed the oral contract and the written contract as de¬ 
pendent. Nevertheless, the Court admitted oral evidence 
to expand or add to the terms of the written contract. 
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This was in clear violation of the express provisions of 
the written contract. It was also in violation of the parol 
evidence rule, or the rule that all prior transactions be¬ 
tween parties are integrated in a written memorial signed 
by the parties. 

The admission of this testimony does not meet the re¬ 
quirements of partial integration and thus is excluded by 
well established decisions in the District of Columbia. 

3. Witness Dumont was not an agent of appellant for 
the sale of the lots in question and hence her statements 
out of the presence of appellant were inadmissible as 
hearsay. 

4. The Statute of Frauds requires contracts to convey 
land to be in writing and the Court erred in not applying 
it and further erred in admitting oral evidence of a con¬ 
tract to convey land. Such evidence was irrelevant in 
view of the terms of the statute. 

5. Appellant concedes that the doctrine of “part perfor¬ 
mance” may permit a court to enforce an oral contract for 
conveyance of land where equitable fraud exists. 

But if the doctrine is relied upon by showing improve¬ 
ments to the land, they must be substantial, valuable and 
permanent, enhance its value, be not compensatory in money 
damages and be in reliance upon supposed ownership. 

Appellees have not met these requirements. The im¬ 
provements are not substantial, valuable and permanent, 
nor do they enhance the value of the land. They are merely 
for the convenience of appellees 9 enjoyment of their own 
land. 

6. All evidence proposed by appellees in the trial court 
was admitted. It is now before this Court. If this Court 
finds error, either of substantive law or of evidentiary law, 
it should remand with direction to enter judgment for 
appellant 


ARGUMENT 

L (a) The Agreement to Convey Lots 32 and 33 as Soon 
as Appellant’s Wife Becomes Reconciled and Psycho¬ 
logically Adjusted to Their Conveyance Is Not a Con¬ 
tract Enforceable Against Appellant, (b) The Court 
Should Have Granted Appellant’s Motion for Summary 
Judgment at the Close of Appellees’ Opening Statement 
and Should Have Rendered Judgment for Appellant on 
His First Defense. 

The amended complaint alleges that the appellant and his 
wife, defendants below, publicly advertised their “home 
property” for sale and appellees, plaintiffs below, re¬ 
sponded to said advertisement and were shown an L-shaped 
tract of land containing 10 lots. After indicating their de¬ 
sire to purchase they were informed by defendants that 
“because of the health of the defendant Addie Laura Bre- 
wood, who had not yet reconciled herself to moving away 
from said premises, that defendants preferred not to 
then convey Lots 32 and 33 of said block, forming the 
lower arm of said L-shaped tract, until such time as said s 
Addie Laura B rewood made certain psychological adjust¬ 
ments, unless the conveyance of said 2 lots was by the pur¬ 
chasers made a condition precedent to the sale of the entire 
tract.” The amended complaint then states that plaintiffs 
acquiesced in said arrangement for the accommodation of 
said defendants and agreed to purchase the remaining 8 
lots with the express understanding and agreement “that 
as soon as defendant Addie Laura Brewood had so recon- f 
ciled and adjusted herself said Lots 32 and 33 in Block 10 
would be conveyed by defendants to plaintiff for the sum 
of twenty-five hundred ($2,500) dollars.” (App. 3) The 
complaint then alleges a subsequent tender by plaintiffs of 
the amount agreed upon for these 2 lots and the refusal * 
of this tender by defendants. u : 

It is dear that the language of the complaint has alleged 
no contract. The complaint, although not stating so in 
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precise words, clearly is drawn on the assumption that the 
property is in the names of both defendants and that is why 
both defendants were made parties to the suit Therefore, 
in order to state a cause of action in contract both defend¬ 
ants must agree to the terms of the alleged contract. De¬ 
spite the use of the words ‘‘ psychological adjustments” 
and “reconciled and adjusted herself”, the substance of 
the allegations of the complaint is that defendant Addie 
Laura Brewood had not at that time made up her mind to 
sell the property. There can be no contract unless there 
is a meeting of the minds of the parties or at least a mani¬ 
festation of mutual assent, and Mrs. Brewood clearly had 
not agreed or manifested her assent at that time to the 
conveyance of these lots. Hence, in May of 1948 there could 
have been no contract enforceable against defendants. Wil- 
liston on Contracts, (Rev. ed.—1936) voL 1, page 43, states 
the rule. 

“Not only must assent to a contract be manifested 
by overt acts, but promises in contracts must be made 
by a manifestation of agreement moving from the 
promissor to the promissee.” 

Appellees argued below that there was a firm contract 
between the parties with only the date of performance to 
be determined, and that date was determined when appel¬ 
lant offered to sell them the lots, but this could not be so 
because Mrs. Brewood had reserved the right to refuse to 
convey through the allegation of the complaint that she 
had not become psychologically adjusted to the conveyance. 
It is clear under the authorities that the purported con¬ 
tract, where the performance by one party is reserved to 
the will or pleasure of that party no contract has been 
created, and there exists merely an illusory contract which 
Professor Williston refers to as a “mere nudum pactum.” 
Williston on Contracts, (Rev. ed.—1936) voL 1, page 123; 
Restatement: Contracts § 32 (1932); Midland Steel Sales 
Co. v. Waterloo Gasoline Engine Co., 9 F. 2d 250 (C.C.A. 
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8th Circ.—1925); Chiapparelli v Baker, Kellogg & Co., 252 
N. Y. 192,169 N. E. 274 (1929). 

Having established that no contract existed as a result 
of the transactions in 1948, we face the question of whether 
a contract was established upon the offer to sell the lots 
and the tender of the price. It is clear that the complaint 
alleges no contract at this time, for though it alleges that 
appellant personally and the defendants below through their 
attorney indicated their willingness to convey, it clearly 
alleges that that willingness was based on terms other than 
those of the alleged earlier agreement. Consequently there 
was no meeting of the minds and no manifestation of mu¬ 
tual assent at that time, so that looking at the entire amended 
complaint it is apparent that appellees have alleged no con¬ 
tract for the sale of Lots 32 and 33. The Court, therefore, 
erred in refusing to grant the motion of the defendants 
below to dismiss the action on the ground that the amended 
complaint failed to state a claim against defendants upon 
which relief could be granted. 

At the close of the opening statement on behalf of the 
plaintiffs (App. 15-18) the state of facts concerning the 
contract which plaintiffs’ counsel asserted that they would 
prove was the same as the facts alleged in the amended 
complaint, and defendants moved for summary judgment 
on the first defense set up in their answer, which was that 
plaintiffs had failed to state a claim against defendants, or 
either of them, upon which relief could be granted. For the 
reasons heretofore discussed under this point the Court 
erred in refusing to grant defendant’s motion for summary 
judgment at that time. 

The Court further erred in denying a motion for judg¬ 
ment at the close of all the plaintiffs’ evidence on this same 
ground, their evidence having established no enforceable 
contract between the parties. 

In the course of appellant’s evidence it was developed 
that appellant held title to these 2 lots in his sole name 
(App. 127, 128), but nowhere in the course of the trial is 




there any evidence of any contract between appellant act¬ 
ing on his own behalf concerning his own property and 
appellees negotiating with him as a principal and not as an 
agent for his wife in the sale of Lots 32 and 33. Thus, 
throughout the entire case appellees have failed to either 
allege or prove an enforceable contract for the conveyance 
of the 2 lots in question. 

Even if we assume that there was some kind of abortive 
agreement between appellant and appellees for the convey¬ 
ance of Lots 32 and 33, nevertheless the Court erred in 
granting specific performance of such agreement. If it be 
assumed that the psychological adjustment of appellants 
wife was not an essential element of the agreement, but 
merely fixed the time for performance by conveyance of 
the lots, any such agreement would be unforceable as being 
too vague in its terms for specific performance. Mrs. Bre- 
wood might never have reconciled herself to the sale of 
these lots, and certain it is from the evidence and the fact 
that we are in litigation that she never has become psycho¬ 
logically adjusted to the purported agreement or to con¬ 
veyance under its terms. This is different from a case 
where the parties do not agree upon the complete terms of 
the contract, but the terms not clearly defined may be 
determined by reference to some event readily ascertain¬ 
able. Such cases are exemplified by contracts to be per¬ 
formed upon the death of a person because, though nothing 
is so uncertain as the time of death, yet nothing is more 
certain than the fact of death. In the case at bar, there 
was no certainty that appellant’s wife would ever become 
psychologically adjusted to the conveyance of these lots, 
therefore any purported agreement between the parties 
was so vague and uncertain as to the time of performance 
or even the fact of performance as to be unenforceable. 
See Repetti v. Maisak, 6 Mackey (17 D.C.) 366 (1888); 
Brooks v. Federal Surety Co., 58 App. D. C. 56, 24 F. 2d 
884, 57 A. L. R. 745 (1928); E. I. Du Pont de Nemours Co. 
v. Claibome-Reno Co., 64 F. (2d) 224 (C. C. A., 8th Circ.- 
1933) 
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In Pomeroy on Specific Performance of Contracts, (3d 
ed.) § 159 (1926) it is said: 

“ A greater amount or degree of certainty is required 
in the terms of an agreement which is to be specifically 
executed in equity than is necessary in a contract which 
is to be the basis of an action at law for damages. 
An action at law is founded upon the mere nonper¬ 
formance by the defendant, and this negative conclu¬ 
sion can often be established without determining all 
the terms of the agreement with exactness. The suit 
in equity is wholly an affirmative proceeding. The mere 
fact of nonperformance is not enough; its object is to 
procure a performance by the defendant and this de¬ 
mands a clear, definite, and precise understanding of 
all the terms; they must be exactly ascertained before 
their performance can be enforced.” 

2. (a) When the Evidence Showed That Appellant and Ap¬ 
pellees Had Signed a Written Contract on May 19,1948, 
the Court Erred in Admitting Parol Evidence of the 
Parties’ Transactions Prior to That Date, Which 
Tended to Alter the Terms of the Written Contract, 
(b) The Court Should Have Granted Appellant’s Mo¬ 
tion to Strike Such Evidence Admitted Over His 
Objection. 

Throughout the course of the trial below appellees con¬ 
tended that they had but one contract for the sale of all 
10 lots, and the Court found as a fact there was one oral 
contract made on May 19, 1948, for the purchase and sale 
of all 10 of the lots. (Finding of Fact 1, App. 12.) In his 
ruling on appellant’s motion for summary judgment at 
the close of appellees’ opening statement, the Court states, 
“The claim is made by the plaintiffs that an oral contract 
was entered into for the sale of the 2 lots in question; that 
it was in a sense tied in with the sale of the 8 lots which 
were concededly sold” which indicates that at the very 
outset of the case the Court did not consider the oral con¬ 
tract for the sale of Lots 32 and 33 as a definite and sep- 
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arate contract independent of the written contract for the 
sale of the other 8 lots. (App. 21.) 

When witness Dumont was on the stand she was asked 
whether there was any discussion between her and appel¬ 
lees as to Lots 32 and 33 prior to the signing of the written 
contract by them on May 19 for the other 8 lots. This was 
objected to by appellant as violative of the parol evidence 
rule. In ruling upon this objection the Court stated (App. 
40): 

“ • • • as the Court understands the plaintiffs’ 
theory this is not a modification of the contract for 
the sale of the 8 lots, the written contract In other 
words that -written contract stands, but it is the con¬ 
tention that, in addition to the written contract, there 
existed a verbal contract simultaneous with the written 
contract for the 2 additional lots. 

“The contract for the 8 lots can stand but there is an 
additional written (sic) contract which was dependent 
upon and conditioned upon the execution of the con¬ 
tract for the 8 lots which was over and above the con¬ 
tract for the 8 lots.’’ 

The Court overruled appellant’s objection and permitted 
the witness to testify as to the conversations she had with 
the appellees concerning Lots 32 and 33. The Court also 
permitted this witness to testify over appellant’s objec¬ 
tion to overhearing a conversation between appellant and 
appellee Floyd Cook out on the knoll concerning Lots 32 and 
33, at which time, according to appellees’ contention, an oral 
contract was made (App. 49). In the testimony of both 
appellees the Court permitted similar evidence to be intro¬ 
duced over appellant’s objection. (App. 59-61, 87, 88.) 

In the course of the Court’s ruling on the admissibility 
of this evidence the Court inquired of appellee’s counsel 
whether they relied upon two separate contracts, one a 
written contract and one a verbal contract, and counsel 
replied “No, Your Honor. It is the one oral contract on the 
entire tract that we are relying upon and that the written 
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contract was merely the mechanics of carrying into effect 
that part of the contract that by agreement they were going 
to reduce to writing at that time.” (App. 57.) Thereupon 
the Court stated (App. 58, 59.) 

“It is a very unusual situation for the reason that 
the contract, in writing, is with respect to one area 
and superimposed upon that contract, according to the 
plaintiffs’ theory, is the verbal contract which includes 
that contract and which the plaintiffs, as the Court 
understands, are not attempting to attack but are at¬ 
tempting to expand or add to under the theory of the 
verbal contract so as to include the area covered by 
the written contract plus the 2 lots covered by the 
alleged oral contract.” 

The Court thus recognized that the testimony which he ad¬ 
mitted in evidence was an attempt to expand or add to the 
terms of the written contract. At no point throughout the 
entire case was the contention ever presented by appellees 
that there were two independent contracts. In fact through¬ 
out their testimony they maintained that they would not 
have bought the 8 lots if the sale of the 2 lots had not been 
a condition precedent thereto. Clearly by this testimony, 
by the admissions of their counsel and by the Court’s Find¬ 
ing of Fact (App 13) this had been treated as one transac¬ 
tion throughout. By the very terms of the written con¬ 
tract between the parties (Defendants’ Exhibit No. 1) 
wherein it is stated (App.153). 

“ • • • this contract contains the final and entire 
agreement between the parties hereto and that they 
shall not be bound by any terms, conditions, statements, 
warranties or representations, oral or written, not 
herein contained.” 

this testimony was improperly admitted. It was admitted 
to “expand or add to” the written contract. It was clearly 
violative of the parol evidence rule. 
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The rule is stated in Wigmore on Evidence, (3d ed.— 
1940) voL 1$ page 76, 

“When a jural act is embodied in a single memorial, 
all other utterances of the parties on that topic are 
legally immaterial for the purpose of determining what 
are the terms of their act.” 

Further in his treatise Professor Wigmore states that 
the most usual controversy in applying the above rule 
arises in cases of partial integration, where a certain 
part of a transaction has been embodied in a single writing 
but another part has been left in some other form, and to 
determine the application of the rule in such cases he states 
at page 97, 

“More correctly, the inquiry is whether the writing 
was intended to cover a certain subject of negotiation; 
for it it was not, then the writing does not embody the 
transaction on that subject; and one of the circum¬ 
stances of decision will be whether the one subject is 
so associated with the others that they are in effect 
“parts” of the same transaction, and therefore, if re¬ 
duced to writing at all, they must be governed by the 
same writing.” 

He then outlines three methods of determining this intent, 
the third one being set out at page 98, 99, 

“In deciding upon this intent, the chief and most 
satisfactory index for the judge is found in the circum¬ 
stance whether or not the particular element of the 
alleged extrinsic negotiation is dealt with at all in the 
writing. If it is mentioned, covered, or dealt with in 
the writing, then presumably the writing was meant to 
represent all of the transaction on that element; if it is 
not, then probably the writing was not intended to em¬ 
body that element of the negotiation. This test is the 
one used by most careful judges, and is in contrast 
with the looser and incorrect inquiry whether the al¬ 
leged extrinsic negotiation contradicts the terms of the 
writing:” 
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Measured by the test referred to above and bearing in 
mind that there was but one contract here, part of which 
was the immediate conveyance of 8 lots which is covered 
by the memorial executed by the parties, presumably the 
writing was meant to represent all of the transaction. 

In MitchiU v. Lath , 247 N. Y. 377,'160 N. E. 646 (1928), 
Judge Andrews enumerates three conditions which must 
exist before an oral agreement is received in evidence to 
vary the written contract. The first of these is that the 
agreement must in form be a collateral one. Clearly in the 
case at bar the agreement was not collateral because ap¬ 
pellees themselves state that they are relying upon one 
contract, and their purchase of the 8 lots was dependent 
upon the purchase of the other 2 lots. They allege that 
the whole 10 lot tract was so integrated that they treated 
this purchase as one transaction. 

Judge Andrews second test is that the oral agreement 
must not contradict express or implied provisions of the 
written contract, but in the case at bar there is a clear 
contradiction of the express provision of the written con¬ 
tract to the effect that it embodies the entire contract be¬ 
tween the parties. There is violent contradiction between 
the written contract and oral statements concerning the 
amount of land to be conveyed, the price to be paid there¬ 
for, which in the written contract was $49,500 and in the 
alleged oral contract was $52,000, and in the time of 
conveyance. 

In his third condition Judge Andrews says that the oral 
agreement must be one that parties would not ordinarily be 
expected to embody in the writing, but here again the oral 
statements in the case at bar do not measure up to the 
standard. The purchase of the 2 lots in question would 
be expected to be embodied in the written contract because 
it is contended that this was all one transaction. It seems 
highly improbable that appellees, one of whom is a lawyer 
and admitted that he knew a writing was required before 
conveyance could be demanded, would have entered into 




a contract to pay $49,500, which contract is reduced to writ¬ 
ing in meticulous detail, and not be expected to include 2 
additional lots when the testimony of both appellees is to 
the effect that the value to them of the property lay in 
possession of all 10 lots. 

Thus it appears that the admission of this testimony does 
not meet the requirements to bring it within the rule of 
only partial integration. The rule barring parol evidence 
where there is a written memorial between the parties is 
well established in the District of Columbia in the following 
line of decisions. Brown v. Spoford, 95 U. S. 474 (1877), 
affirming Spofford v. Brown , 8 D. C. (1 MacArthur) 223 
(1873); Repetti v. Maisak, supra; Hutchins v. Langley , 27 
App. D. C. 234 (1906); Cortelyou v. U. S. ex rel. Thorpe, 
32 App. D. C. 20 (1908); H. Herfurth, Jr., v. U. S. to Use 
of Squire, 66 App. D. C. 220, 85 F. 2d 719 (1936) 

3. (a) The Evidence Showed That Witness Marie Dumont 
Was Not an Agent of Appellant for the Sale of Lots 32 
and 33, Therefore Any Conversations She Had With 
Third Persons Concerning These Lots Out of the Pres¬ 
ence of Appellant Were Inadmissible as Hearsay, (b) 
The Court Erred in Admitting Evidence of Such Con¬ 
versations Over Appellant’s Objection and Erred in 
Denying Appellant’s Motion to Strike Such Evidence 
After Its Admission. 

The agent, Mrs. Moody (now Dumont), testified in re¬ 
sponse to direct examination by appellee’s counsel that she 
had no authority to offer for sale or to discuss the sale of 
Lots 32 and 33, and that all purchasers must deal directly 
with the owner. The witness said “Yes, I told them to deal 
directly with Mr. Brewood because we didn’t have that 
property for sale.” (App. 42) These statements were un¬ 
contradicted. Clearly then the agent was not acting within 
the scope of her authority, and any conversation between 
the agent and third persons concerning Lots 32 and 33 out 
of the presence of the principal were pure hearsay and 
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inadmissible testimony. Nelson v. Flint, ,166 U. 3. 276 
(1897), 20 Am. Jnr. § 525. 

The appellees were pat on notice by the agent’s statement 
to them that her authority was limited and that she could 
not act for or bind the owner with regard to Lots 32 and 
33. It is well settled that a principal may limit the authority 
of his agent and that persons having knowledge of such lim¬ 
itation must respect it See Pasco County Peach Ass’n v. 
J. F. SoUey & Co., 146 F. 2d 880 (C. C. A. 4th, 1945) where 
the Court said at page 883, 

“It is well settled that a principal can always limit 
the authority of his agent, and if the limitation is 
brought to the attention of the parties dealing with 
the agent, the limitation must be respected by such 
parties.” 

Appellant’s counsel objected to the testimony of the agent 
as to her conversation with appellees concerning Lots 32 
and 33, but the trial court ruled that as the witness was 
now on the stand he would permit the testimony subject to 
a later ruling. (App. 37.) Upon the close of all the evidence 
appellant’s counsel renewed his objection to this testimony 
and renewed his motion to strike, which was denied by the 
trial court. (App. 149) This was dear error. 

4. (a) The Court Erred in Not Applying Title 12, § 302, 
D. C. Code (1951 ed.). (b) The Court Erred in Admit¬ 
ting Evidence of an Oral Agreement for Sale of Lots 
32 and 33 on the Ground That Such Evidence Was 
Irrelevant. 

Title 12, § 302, D. C. Code (1951 ed.) expressly provides 
that an agreement to convey land must be in writing and 
signed by the person to be charged therewith. The agree¬ 
ment must not only be in writing but all of the elements 
must be set down in a writing signed by the party charged 
therewith and be definite and certain. Neither the agree¬ 
ment nor any of its elements may be shown or supplied by 
oral evidence. 
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Such oral evidence is irrelevant and it was error to admit 
such evidence over objection of counsel for appellant. 
Purcell v. Miner , 4 Wall. 513 (U. S. 1866), Williams v. 
Morris, 95 U. S. 444 (1877). 

5. The Evidence of Improvements Upon Lots 32 and 33 
Was Insufficient to Establish Part Performance of an 
Oral Agreement to Convey These Lots. 

It is conceded by counsel for appellants that the doctrine 
of “part performance’’ may permit a court of equity to 
enforce an oral agreement for the conveyance of land, not¬ 
withstanding the Statute Of Frauds. The doctrine rests 
upon the ground of equitable fraud. 4 Pomeroy Eq. Jur. 
§ 1409 (3rd ed. 1905). Obviously it would be inequitable to 
permit one, who by his oral statements has led another to 
make substantial, valuable and permanent improvements 
on the land in question, to hide behind the shield of the 
Statute of Frauds and thus retain the fruits of another’s 
labor. 

But to invoke the doctrine the moving party must show 
that the improvements he claims to have made in reliance 
on an oral agreement of sale are substantial, valuable and 
permanent, that they enhance the value of the land, that 
they are not compensatory in money damages and that the 
making of them could only have been done in reliance on 
a supposed ownership in fee simple of the land in question. 
Williams v. Morris , 95 U. S. 444, 456 (1877) 

Such is the general rule and is the rule in the District of 
Columbia. McCartney v. Fletcher, 11 App. D. C. 1, 17-23 
(1897), Faunce v. Woods, 55 App. 330, 5 F. (2d) 753 (1925). 
In Purcell v. Coleman, 6 D. C. 59 (1864), aff’d sub nom., 
Purcell v. Miner , 4 Wall. 513 (U. S. 1866), Wylie J. speaking 
for the Supreme Court of the District of Columbia said at 
page 65, 

“Without a further examination of the authorities 
in this place, upon this subject, it is believed that, when 
all the circumstances of the several cases are taken 
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into account, they will be found to be by no means irre- 
concileable. And when we look at the reason and spirit 
of the rule, we are brought to the conclusion that the 
correct interpretation obtained from a comparison of 
all the authorities is this: that delivery of the posses¬ 
sion under a parol contract for the sale of land will not 
be sufficient of itself to take the case out of the statute; 
but that possession united with the payment or expendi¬ 
ture of money in the purchase or improvement of the 
land, will be sufficient for that purpose .’’ 

In affirming Purcell v. Coleman, supra, the United States 

Supreme Court in Purcell v. Miner, supra, said at page 517. 

“A mere breach of a parol promise will not make a 
case for the interference of a chancellor. It is plain 
that a party who claims such interference has the bur¬ 
den of proof thrown on him. He knows that the law 
requires written evidence of such contracts, in order to 
their validity. He has acted with great negligence and 
folly who has paid his money without getting his deed. 
When he requests a court to interfere for him, and 
save him from the consequences of his own disregard 
of the law, he should be held rigidly to full, satisfactory, 
and indubitable proof— 

First. Of the contract, and of its terms. Such proof 
must be clear, definite, and conclusive, and must show 
a contract, leaving no jus deliberandi, or locus poem - 
tentiae. It cannot be made out by mere hearsay, or 
evidence of the declarations of a party to mere 
strangers to the transaction, in chance conversation, 
which the witness had no reason to recollect from in¬ 
terest in the subject-matter, which may have been im¬ 
perfectly heard, or inaccurately remembered, perverted, 
or altogether fabricated; testimony, therefore, impos¬ 
sible to be contradicted. 

Second. That the consideration has been paid or 
tendered. But the mere payment of the price, in part 
or in whole, will not, of itself, be sufficient for the 
interference of a court of equity, the party having a 
sufficient remedy at law to recover back the money. 

Third. Such a part performance of the contract that 
its rescission would be a fraud on the other party, and 



could not be fully compensated by recovery of damages 
in a court of law. 

Fourth. That delivery of possession has been made 
in pursuance of the contract, and acquiesced in by the 
other party. This will not be satisfied by proof of a 
scrambling and litigious possession. 

The application of these principles to the case before 
us will show that the plaintiff has wholly failed to 
establish a case proper for the interference of a court 
of equity.” 

How apropos these words to appellee Floyd L. Cook, a 
trained lawyer. 

In the case at hand it is patent that the appellees cannot 
avail themselves of this doctrine for the evidence does not 
bear out the placing by them of substantial, valuable and 
permanent improvements upon Lots 32 and 33 which en¬ 
hance the value of the land in question and which are not 
compensatory in money damages. 

Appellee Floyd L. Cook testified on direct examination 
by his counsel that on the lots in question be rebuilt an 
incinerator that was already on the lots at an estimated 
cost of $50, put up a fence at the estimated cost of $70, 
extended a walk from his property onto the lots in question 
for the distance of 6 or 8 feet, extended a lawn sprinkler 
system on to the lots, repaired some electric cables and 
enlarged a pre-existing compost pit (App. 80, 81 and 82.) 
None of these can be said to be substantial, valuable and 
permanent, nor can it be said that they enhance the value 
of the land in question. The improvements that satisfy the 
“part performance” rule must enhance value of the land 
in question. Burris v. Landers, 114 Cal. 310, 46 Pac. 162 
(1896), Price v. Lloyd, 31 Utah 86, 86 Pac. 767 (1906). 

The maximum that can be said for the improvements 
relied upon by the appellees is that they were placed on 
Lots 32 and 33 for their comfort and convenience or were 
mere husbandry. Appellee Frances B. Cook testified that 
the fence was erected to hide the incinerator and other 
such things (App. 76), and in this she was corroborated 
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by appellee Floyd L. Cook (App. 85), the rebuilding of the 
incinerator was manifestly for the burning of trash and 
garbage from the home. The extension of the sprinkler 
system was for watering plants and shrubs and for fire 
protection of the appellees’ house (App. 94). The enlarg¬ 
ing of the compost pit was mere husbandry and was a place 
for the putting of leaves from the portion of the land owned 
by appellees (App. 84) and the compost was for the benefit 
of lots other than 32 and 33. 

Improvements made in the ordinary course of husbandry 
or to suit the taste and convenience of the party making 
them do not suffice to invoke the doctrine of part per¬ 
formance. Burris v. Landers, supra, Price v. Lloyd, supra, 
49 Am. Jr. Statute of Frauds § 456. 

All of the acts of part performance relied upon by the 
person seeking to invoke the doctrine must be consistent 
only with ownership in fee simple and not explainable on 
any other ground. Williams v. Morris, supra, Kresge v. 
Crowley, 47 App. D. C. 13,18 (1917); McCartney v. Fletcher, 
supra; Faunce v. Woods, supra. Clearly the acts relied 
upon by appellees do not fit into that category. Appellee 
Frances B. Cook stated that appellees considered the lots in 
question theirs and proceeded to act as such (App. 70), 
yet appellee Floyd L. Cook testified that they never paid 
real estate taxes or assessments on Lots 32 and 33, surely 
a position inconsistent with a claim of fee simple owner¬ 
ship, especially when non-payment of these might result in 
a tax sale. 

A study of Appellant’s Exhibit 2 (App. 155) shows plainly 
that these so-called “improvements” are not substantial, 
valuable and permanent nor do they enhance the value of 
the land. From a study of the exhibit it is apparent that 
for the most part appellees used Lots 32 and 33 as a dump 
for trash and other such articles taken from their property. 

The trial judge calls the improvements relied upon 
“• • • partly permanent and they are improvements of 
value.” (App. 149.) The law in the District of Columbia 
says permanent improvements, not “partly permanent” 
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improvements. Patently the Trial Judge’s Finding of Fact 
number 10 (App. 13) “That plaintiffs have placed upon 
said Lots 32 and 33 permanent improvements of substantial 
value * * V’ was erroneous and not supported by the 
evidence. 

6. The Mandate of This Court Should Direct the Trial 
Court to Enter Judgment for Appellant. 

Of the five previous points relied upon on appeal by 
appellant Points 1 and 5 concern questions of substantive 
law. Point 4 contains questions of substantive and eviden¬ 
tiary law, and Points 2 and 3 contain questions of evi¬ 
dentiary law. Clearly if this Court determines in favor of 
this appellant on Points 1 or 5 its mandate should direct 
the Trial Court to enter judgment for appellant. If there 
was no contract alleged or proven as contained in appel¬ 
lant’s Point 1, no cause of action against appellant ever 
existed and he should be dismissed with his proper costs. 
As to Point 5, no evidence of improvements was denied 
admission by the trial court, and this Court has before it 
the entire evidence of all improvements made by appellees. 
If, as appellant contends, this is insufficient to take the oral 
contract out of the Statute of Frauds (covered by appel¬ 
lant’s 4th Point), he could not on a new trial make any 
better showing of improvements than he has done here, so 
here again the mandate should be for entry of judgment for 
appellant. 

Directing the Court’s attention now to Points 2 and 3 
which are directed to the improper admission of the oral 
statements of witness Dumont and appellees, it is again 
pointed out that no testimony was refused admission by 
the trial court, consequently all possible testimony in the 
case is before this tribunal. If this testimony is deter¬ 
mined to be inadmissible there is no evidence in the entire 
record which could be submitted at a new trial below which 
would establish the oral agreement alleged by appellees. 
The only evidence throughout the entire case of any oral 
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agreement for Lots 32 and 33 was introduced by the ap¬ 
pellees with slight corroboration by Mrs. Dumont that she 
“heard something to the effect about $2500.” (App. 49.) 
Therefore if these verbal statements are held inadmissible 
the mandate of this Court should direct entry of judgment 
in favor of appellant. 


CONCLUSION 

It is respectfully submitted that the judgment in this 
case should be reversed and that the case should be re¬ 
manded with directions to set aside the judgment for 
specific performance in favor of appellees and to enter 
judgment of dismissal in favor of appellant. 

Respectfully submitted, 

R. Duncan Clark, 

Andrew T. Altmann, 

Attorneys for Appellant. 
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281 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

No. 2928-50 

Floyd L. Cook and Frances B. Cook, Husband and Wife 

Plaintiffs 

v. 

Albert Henry Brewood and Addee Laura Brewood, 
Husband and Wife, Defendants 

Amended Complaint for Specific Performance of 
Agreement to Convey Land 

1. Jurisdiction is based on the fact that it is a civil suit 
involving title to real property. 

2. During the first half of the month of May 1948 the 
defendants publically advertised their home property, com¬ 
monly known as 2211 King Place, Northwest, Washington, 
D. C., for sale. Plaintiffs responded to said advertisement 
and were shown and inspected at said address, an 
L-shaped tract of land containing 10 lots, each 50 ft. wide 
and 135 ft. in depth, described as Lots 4 to 7, inclusive and 
Lots 32 to 37, inclusive, in Block No. 10 in Clark and Cot¬ 
trell, Trustees’ subdivision of parts of “Whitehaven;” said 
Block 10 being now known for purposes of assessment and 
taxation as Square 1395. 

3. Said Tract of 10 lots was and still is enclosed as a 
unit by fences and hedges. By reason of their contiguous- 
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ness, terrains, landscaping and practical utilization, they 
comprised and constituted a distinct and indivisible unit. 

4. After plaintiffs indicated their satisfaction with said 

premises and desire to purchase, they were informed 
282 by defendants that because of the health of the de¬ 
fendant Addie Laura Brewood, who had not yet 
reconciled herself to moving away from said premises, that 
defendants preferred not to then convey lots 32 and 33 of 
said Block 10, forming the lower arm of said L-shaped tract, 
until such time as said Addie Laura Brewood made certain 
psychological adjustments, unless the conveyance of said 
two lots was by the purchasers made a condition precedent 
to the sale of the entire tract, in which event defendants’ 
asking price for the premises known as 2211 King Place, 
Northwest, Washington, D. C., would be increased by the 
sum of twenty-five hundred <($2,500) dollars or twelve hun¬ 
dred fifty ($1,250) dollars, per lot. 

5. Plaintiffs acquiesced in said arrangement for the 
accommodation of defendants and agreed to purchase the 
remaining 8 lots, to-wit, Lots numbered 4 to 7 and 34 to 37 
inclusive, in said Block 10 with the express understanding 
and agreement that as soon as defendant Addie Laura 
Brewood had so reconciled and adjusted herself, said Lots 
32 and 33 in Block 10 would be conveyed by defendants to 
plaintiffs for the sum of twenty-five hundred ($2,500) 
dollars. In addition, and as a part of said agreement, plain¬ 
tiffs agreed to reimburse defendants for whatever realty 
taxes they may have paid upon said Lots 32 and 33 from the 
date of settlements on Lots 4 to 7 and 34 to 37 in Block 
10, until the time of conveyance of said Lots 32 and 33. 

6. In reliance upon said agreement, plaintiffs executed 
a contract for the purchase of Lots 4 to 7 and 34 to 37, in¬ 
clusive, on the 19th day of May 1948, which contract was 
signed by defendants on the 21st day of May 1948. There¬ 
after, at settlement on the 29th day of June 1948, the con¬ 
tract for the purchase of said Lots 4 to 7 and 34 to 
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283 37, inclusive, was cons umm ated. Thereupon defend¬ 
ants Albert Henry Brewood and Addie Lanra Bre- 

wood delivered possession of all 10 lots above described 
and included within the common enclosure, to plaintiffs. 
As a result thereof plaintiffs have been in open and notori¬ 
ous possession of said Lots 32 and 33, have utilized them as 
a part of their home tract, and have placed permanent and 
valuable improvements thereon with the continuous knowl¬ 
edge and acquiescence of defendants Albert Henry Brewood 
and Addie Laura Brewood. 

7. In accord with the provision of said agreement plain¬ 
tiffs tendered to defendants the purchase price and reim¬ 
bursement of taxes and requested conveyance of the land. 
The defendant Albert Henry Brewood, personally, and the 
defendants’ through their attorney indicated their then 
willingness to convey but on terms other than those of the 
agreement. Defendants refused to accept the tender and 
refused and continue to refuse to make the conveyance. 

8. Plaintiffs Floyd L. Cook and Frances B. Cook now 
offer to pay the purchase price and to reimburse defendants 
for such taxes as they may have paid on the lots in question. 

Wherefore, plaintiffs demand: 

1. That defendants be required specifically to perform 
said agreement to convey to plaintiffs Lots 32 and 33 in 
Block 10, in Clark and Cottrell Trustees’ subdivision of 
parts of “Whitehaven” as per plat recorded in the Office 
of the Surveyor for the District of Columbia in Liber 
County 7 at folio 93; said Block 10 being now known for the 
purposes of assessment and taxation as Square 1395; 

2. Damage in the sum of one thousand ($1,000) dollars 
and costs plus attorneys’ fees; and 

3. If specific performance of the agreement is not 

284 granted plaintiffs have judgment against defendants 
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i in the sum of fifteen thousand ($15,000) dollars and 
costs plus attorneys’ fees. 

Signed: Byron N. Scott 

Attorney for Plaintiffs 
1025 Vermont Ave., N. W. 

► Washington 5, D. C. 

and 

Signed: Walter H. Maloney 

Attorney for Plaintiffs 
Continental Building 
Washington, D. C. 


285 Filed Aug 7 1950 

Motion to Dismiss Action 

Defendants move the Court to dismiss the action because 
the amended complaint fails to state a claim against defend¬ 
ants upon which relief can be granted. 

Clyde D. Garrett 
R. Duncan Clark 
Andrew T. Altmann 
Attorneys for Defendants 

By R. Duncan Clark 

801 Colorado Building 
Washington, D. C. 

NAtional 5093 


287 Filed Sep 29 1950 

Order Overruling Defendants’ Motion to Dismiss 

This cause came on to be heard at this term of Court, 
and thereupon, upon consideration thereof, it is, by the 
Court, this 29th day of September, 1950, 
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Ordered, That the Motion of Defendants to Dismiss, filed 
herein, be and the same is hereby overrnled. 

T. Alan Goldsborough 
Judge 

Approved by telephone 
R. D. Clark, by BnL, 

Attorney for Defendants 


288 Filed Oct 11 1950 

Joint and Several Answer of Defendants to Amended 
Complaint for Specific Performance of Agreement to 
Convey Land 

Come now Albert Henry Brewood and Addie Laura Bre- 
wood, by their attorneys, Clyde D. Garrett, R. Duncan Clark 
and Andrew T. Altmann, and for their joint and several 
answer to the amended complaint filed herein against them 
do represent unto this Honorable Court: 

First Defense 

The complaint fails to state a claim against defendants 
or either of them upon which relief can be granted. 

Second Defense 

1. Defendants admit the allegations contained in para¬ 
graph 1 of plaintiffs’ amended complaint. 

2. Defendants deny that during the first half of the 
month of May, 1^8, they publicly advertised their home 
property, commonly known as 2211 King Place, N. W., 
Washington, D. C., for sale, but they aver the true facts to 
be that on the 18th day of May, 1948, defendants publicly 
advertised certain parts of said home property located at 
2211 King Place, N. W., Washington, D. C., for sale, said 
part consisting only of eight lots with improvements 
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thereon; defendants are without knowledge of whether 
plaintiff responded to their advertisement and they 
289 * deny that plaintiff “were shown and inspected an 
L-shaped tract of land containing ten lots” as al¬ 
leged and described in the aforesaid amended complaint in 
so far as said allegation implies an offer to sell ten lots, and 
they aver the true facts to be that at no time was any repre¬ 
sentation made to plaintiffs that the entire ten lots were 
offered for sale or would be sold, and they farther aver that 
only eight lots forming a rectangular tract were shown and 
offered for sale to said plaintiffs. 

3. Defendants admit that the original tract of ten lots 
was and still is enclosed by fences and hedges, and defend¬ 
ants are advised that the remainder of the allegations con¬ 
tained in paragraph 3 of the amended complaint aforesaid 
are opinions and conclusions which they are not required 
to either admit nor deny. 

4. Defendants deny each and every one of the allegations 
contained in paragraph 4 of the amended complaint afore¬ 
said. 

5. Defendants admit that plaintiffs agreed to purchase 
lots numbered 4 to 7 and 34 to 37 inclusive in said Block 10 
as alleged in the amended complaint, but they deny each and 
every other allegation contained in paragraph 5 of the 
aforesaid amended complaint. 

• r. m 

6. Defendants admit that plaintiffs executed a contract 
for the purchase of said Lots 4 to 7 and 34 to 37 inclusive 
on the 19th day of May, 1948, but they deny that the execu¬ 
tion by plaintiffs of this contract for the purchase of said 
Lots 4 to 7 and 34 to 37 inclusive was in reliance upon any 
agreement whatsoever not contained in the terms of said 
written and executed contract for the purchase of said lots;. 
defendants further admit that on the 29th day of June, 1948> 
said Lots 4 to 7 and 34 to 37 inclusive were conveyed by 
them to the plaintiffs; defendants deny that they delivered 
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legal possession to all ten lots described in the aforesaid 
amended complaint to plaintiffs, but they aver that they 
retained possession of Lots 32 and 33 in Block 10 in them¬ 
selves and that if plaintiffs have enjoyed any possession of 
said lots whatsoever such possession has merely been by 
the sufferance of defendants and constitutes no claim of 
right, title or interest by plaintiffs in said lots, nor of any 
right whatsoever to the possession of said lots, and that the 
defendants have directed the plaintiffs not to enter upon 
said lots and that in the event that plaintiffs or 
290 either of them do enter upon said lots to such extent 
such plaintiffs or plaintiff is a trespasser or tres¬ 
passers quare clausum fregit; and defendants deny each 
and every other allegation contained in paragraph 6 of the 
aforesaid amended complaint. 

7. Defendants deny that plaintiffs tendered any purchase 
price, reimbursement or payment in accordance with the 
provisions of any agreement, and they deny that there was 
or ever has been any agreement whatsoever between plain¬ 
tiffs and defendants for the purchase or sale of said Lots 32 
and 33 in Block 10. Defendants admit that personally and 
through counsel they have offered to sell the aforesaid lots 
to the plaintiffs or to any other prospective purchaser upon 
certain specified terms and prices which the plaintiffs have 
rejected, and the defendants now withdraw any and all 
offers to sell the aforesaid lots to plaintiffs. Defendants 
deny each and every other allegation contained in para¬ 
graph 7 of the aforesaid amended complaint. 

8. Defendants are advised that they are not required to 
either admit nor deny the allegations contained in para¬ 
graph 8 of the amended complaint. 

Thieo Defense 

The alleged agreement set forth in the amended com¬ 
plaint herein hy its terms purports to be a contract for the 
sale of lands, and neither said agreement nor any note or 


memorandum thereof was ever made in writing and signed 
by the parties to be charged therewith or their lawful agent 
as required by Sec. 12-302 of the District of Columbia Code 
(1940 Edition). 

Wherefore, having fully answered, defendants pray: 

1. That the prayers of the amended complaint be denied, 
that the complaint be dismissed and that defendants be 
discharged with their proper costs. 

2. And for such other relief as to the Court shall seem 
proper. 

Clyde D. Garrett 
R. Duncan Clark 
Andrew T. Altmann 
Attorneys for Defendants 
Colorado Building 
NAtional 5093 


312 Filed Dec 13 1951 

Pretrial Proceedings 

Statement of Nature of Case : 

Plaintiffs seek to secure specific performance of an oral 
contract to convey land or, in the alternative, to recover 
$15,000 for breach of the contract relating to this sale. 
Plaintiffs claim that as a result of published advertisements 
relating to the premises constituting 2211 King Place, N.W., 
the plaintiffs examined the premises and were told by 
deft’s, agent that the price of the tract would be $49,500 if 
8 lots were included or $52,000 if 10 lots were included. The 
plaintiffs say they desired to purchase the 10 lots but that 
deft. Albert Brewood indicated, while agreeable to selling 
10 lots he desired to delay the transfer of the two lots until 
his wife who had agreed to the then sale would later approve 
the transfer. Plaintiffs say they purchased the 8 lots with 
improvements by a written contract, dated May 19, 1948, 
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with the understanding that defts. would later sell the two 
remaining lots. Plaintiffs charge that about 2 years later 
deft. Albert Brewood, agreed to transfer the two lots but 
that there was a dispute as to price and plaintiffs tendered 
the $1250 per lot which had been originally quoted by deft’s, 
agent as the price of the 2 remaining lots. Plaintiffs say 
defts. have refused to perform their oral contract to con¬ 
vey these two lots. 

The defts. deny that any contract, oral or written, for the 
2 lots in question were ever undertaken between plaintiffs 
and the defts. Defts. say the May 19,1948 contract was for 
8 lots and improvements thereupon and did not include lots 
32 and 33 which defts. say at that time had never been of¬ 
fered for sale. The defts. say that sometime thereafter 
they offered to sell these 2 lots to the plaintiff for $3,000, 
each, but that this offer was not accepted that it was 
313 withdrawn on June 30, 1950. Defts. also plead the 
Statute of Frauds and deny that plaintiffs had made 
substantial improvements. Plaintiffs in support of their 
case allege that plaintiffs were put in possession of these 
lots by defts. and that plaintiffs have made valuable im¬ 
provements with the knowledge of and without objection of 
the defts. 

Defts. deny plaintiffs tender of proposed purchase price 
for the lots and deny putting the plaintiffs in legal posses¬ 
sion of the lots. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

Subject to objections as to relevancy, competancy and 
materiality it is stipulated that the following evidence may 
be offered without formal proof: 

A contract for the sale of 8 lots from defts. to plaintiffs. 

The date of signature, however, to be established by 
affirmative proof. 
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Copies of advertisements appearing in the Washington 
Post and the Washington Star on May 18, 1948. - •* - - j > 
Settlement sheet, Dist. Title Co., dated May 19, 1948. 
Deed dated Jnne 29, 1948. .. _ -. 

Deed of lots to deft, by Linda H. Webb, dated April 27,- 
1922. 

Tax receipts on property for the year 1947 through 1950. 
Receipt for special water main assessment, dated May 
3,1951. 

Records of the Dist. Title Co. relating to this transaction. 
It is stipulated that on June 30, 1950, plaintiff received 
notice of termination of deft’s, offer to sell the lots for 
$6,000; on same date received notice of termination of per¬ 
mission to use lots 32 and 33 and received notice to remain 
off the lots. ' , 

Counsel will he notified as to a date certain for the trial 
of this case, at least one week prior to calendaring to permit 
deft, to proceed to Wash, from Fla. 

Edward A. Tamm 
Pretrial Justice. \ ‘ 

Dated Dec. 12, 1951 

Remarks of Pretrial Justice for consideration of Trial' 
Justice: - ■ ■ 

* * y, t 

Attorneys authorized to act: 

Byron N. Scott 

Plaintiff. 

R. Duncan Clark 

Defendant. 


314 Filed Jul 7 1952 

Findings of Fact and Conclusions of Law : 

i > y p i * « 4 

• • - - * , v V • 

This cause came on to be heard at this term upon the 

9 \ t * t »• . • * « 

pleadings, the testimony, and the argument of counsel, 
wherepon the Court this 7th day of July, 1952 enters the 
following: 
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Findings of Fact 

1. Plaintiffs and the defendant, Albert Henry Brewood, 
on May 19, 1948 orally agreed to the purchase and sale of 
Lots No. 4 to 7 inclusive, and 32 to 37 inclusive, in Block No. 
10 in Clark and Cottrell, Trustee’s subdivision of parts of 
“Whitehaven”; said Block 10 being now known for pur¬ 
poses of assessment and taxation as Square 1395, to the 
plaintiffs by the defendant Albert Henry Brewood. 

2. Pursuant to the said oral agreement a written contract 
for the sale of Lots 4 to 7 and 34 to 37, both inclusive, was 
prepared and signed by plaintiffs and defendant, Albert 
Henry Brewood, on May 19, 1948, and was signed by the 
defendant, Addie Laura Brewood, on or about May 21,1948, 
and final settlement was made thereon on June 29, 1948 
and possession was delivered to the plaintiffs on July 3, 
1948. 

3. Lots 32 and 33 were owned by the defendant Albert 
Henry Brewood. 

315 4. Pursuant to the said oral agreement the con¬ 

veyance of Lots 32 and 33 was, under the provisions 
of an oral contract entered into on May 19, 1948, and col¬ 
lateral to the said written contract of the same date to be 
deferred until such time as the defendant, Addie Laura 
Brewood, became psychologically adjusted and reconciled 
to the signing of the papers necessary to the transfer. 

5. The price of the two Lots 32 and 33 as agreed to in 
said oral contract was $2,500.00 with the plaintiffs obligated 
to reimburse the defendant, Albert Henry Brewood, for 
taxes paid by him from the date of delivery of possession 
until formal conveyance thereof. 

6. The defendant, Albert Henry Brewood, delivered pos¬ 
session of Lots 32 and 33 to the plaintiffs on July 3, 1948, 
simultaneously with the delivery of possession of Lots 4 
to 7 and 34 to 37, both inclusive. 
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7. The defendant, Addie Laura Brewood, was not a party 
to, and there is no evidence here to bind her to, the May 19, 
1948 oral agreement. 

8. The plaintiffs would not have executed the written 
contract of May 19, 1948, or accepted conveyance of the 
property covered thereby had it not been for the induce¬ 
ment of the simultaneous agreement to subsequently convey 
Lots 32 and 33 for $2,500.00. 

9. The plaintiffs entered into possession of Lots 32 and 
33 in the belief and under the theory that they had a bind¬ 
ing contract of purchase therefor. 

10. The plaintiffs have placed upon said Lots 32 and 33 
permanent improvements of substantial value and have 
maintained such properties and adjusted them to the use of 
the entire premises. 

316 11. The condition as to time for conveyance of 

Lots 32 and 33 orally agreed to on May 19,1948, was 
determined in June of 1950, and the said oral agreement to 
convey said Lots thereupon became binding upon the de¬ 
fendant, Albert Henry Brewood. 

Conclusions of Law 

1. The oral contract of May 19, 1948, relative to Lots 32 
and 33 is enforceable, notwithstanding the provisions of the 
Statute of Frauds. 

2. The plaintiffs are entitled to a decree of specific per¬ 
formance against the defendant, Albert Henry Brewood, 
alone, subject to the dower rights of the defendant, Addie 
Laura Brewood, in Lots 32 and 33. 

Chasles F. McLaughlin, 

Seen: Judge 

R. Duncan Clash, 

' Attorney for Defendants. 
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317 * Filed Jul 7 1952 
Judgment for Specific Performance 

This matter having come on regularly for trial and the 
testimony of the plaintiffs and defendants having been sub¬ 
mitted herein, and the Court having made its findings of 
fact and conclusions of law herein, and the Court being 
fully advised in the premises, 

It is Ordered, Adjudged and Decreed that the agreement 
set up in the complaint and in the findings of fact herein 
be specifically performed by the defendant Albert Henry 
Brewood; that thirty days after entry of this Judgment the 
defendant Albert Henry Brewood upon payment to him by 
the plaintiffs of $2,616.16 the same representing the agreed 
purchase price and taxes paid by the defendant Albert 
Henry Brewood on the subject property from the date of 
the delivery of possession to the signing of this decree, 
shall forthwith convey free and clear from all incumbrances 
whatsoever but subject to the dower rights of the defendant 
Addie Laura Brewood, Lots 32 and 33 in Block No. 10 in 
Clark and Cottrell, Trustee’s subdivision of parts of 
“'Whitehaven”, said Block No. 10 being now known for 
purposes of assessment and taxation as Square 1395, to¬ 
gether with all the tenements and hereditaments thereunto 
belonging to the plaintiffs Floyd L. Cook and Fran- 

318 ces B. Cook; and that the plaintiffs recover from the 
defendant Albert Henry Brewood their costs and 

disbursements herein, to be taxed by the Clerk. 

Signed this 7th day of July, 1952. 

Charles F. McLaughlin, 

Judge. 


319 Filed Jul 9 1952 

Judgment Dismissing Action as to Addie Laura Brewood 

This matter having come on regularly for trial and the 
testimony of the plaintiffs and defendants having been sub- 
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mitted herein, and the Court having made its findings of 
fact and conclusions of law herein, and the Court being 
fully advised in the premises, it is by the Court this 9th 
day of July, 1952. - .* *’ 

Ordered, Adjudged and Decreed that this action be, and 
it hereby is dismissed as to the defendant, Addie Laura 
Brewood. 

Charles F. McLaughlin, 

Judge 


320 Filed Aug 6 1952 ' 

* * i* 

Notice of Appeal 

^ * » 

Notice is hereby given this 6th day of August, 1952, that 
the defendant, Albert Henry Brewood, hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the judgment of this Court entered on 
the 7th day of July, 1952, in favor of plaintiffs, Floyd L. 
Cook and Frances B. Cook, against said defendant, Albert 
Henry Brewood, for specific performance of an agreement 
for the sale of real estate plus costs and disbursements. 

B. Duncan Clark, . 
Aftomey for Defendant 
801 Colorado Bldg., 
Washington 5, D. C«. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

272 Opening Statement on Behalf of the Plaintiffs 

Mr. Scott: If it please the Court, this is a suit for spe¬ 
cific performance of an oral agreement to convey land or, 
in the alternative, damages of $15,000 for failure to live up 
to the contract to convey. 

The premises under consideration are two lots, numbered 
32 and 33, immediately adjoining eight lots that the plain¬ 
tiffs bought from the defendants, on which convey- 

273 ance was not made. 
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The Court: These lots adjoin what lots? 

Mr. Scott: The two lots under consideration are 32 and 
33— 

The Court: And they adjoin lot 34? 

Mr. Scott: And 35. Later, I think, I can put a plat on 
the blackboard. 

The Court: Lots 34 and 35 are part of the eight lots? 

Mr. Scott: Yes, Your Honor. 

We shall show that at the time the plaintiff’s went to see 
the premises that were offered for sale and had been ad¬ 
vertised, that these two lots were discussed between the 
plaintiffs and the defendants. 

The Court: When you say, “the premises advertised for 
sale,” what premises were they? 

Mr. Scott.: 2211 King Place, Northwest. 

The Court: With respect to these eight or ten lots, eight 
lots were advertised? 

Mr. Scott: The eight lots, with the house on them, the 
whole premises, were offered in the paper for sale. 

The Court: Including the two lots? 

Mr. Scott: The two lots were not in the advertisement 
Then, up in the corner, in sort of an L-shape, 
274 were the two lots that are under discussion here. At 
the time that the plaintiffs went to see the eight lots 
and the house, these two adjoining lots were discussed and, 
during the negotiations for the sale, plaintiffs were told 
that if the sale of the eight lots and the house was condi¬ 
tioned upon the sale of the two lots, they could have the 
two lots for $2,500; that they could either buy the eight lots 
and the house for $49,500, or they could buy all ten lots for 
$52,000. 

The plaintiffs, we will show, said they wanted those two 
lots for $2,500, for the total price of $52,000. We will show, 
then, that the defendant said that, while he had the author¬ 
ity to act for his wife, that those two lots were in her name 
and that at the present moment she was unhappy about 
selling the premises, and he would rather wait until she felt 
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better about it before they made a conveyance of the two 
lots. 

We will attempt to show that the agreement was made 
then, between the plaintiffs and the defendant, that, “You 
may have the two lots for $2,500, but don’t ask me to make 
conveyance now; wait until my wife is more willing to con¬ 
vey them.” 

We will attempt to show that later, in June of 1950, the 
defendant, Mr. B re wood, called the plaintiff, Mr. Cook, and 
out of that call came a conference between the two, 

275 in which Mr. Brewood said, “We are now ready to 
convey those two lots.” 

The Court: The defendant said he was ready? 

Mr. Scott: The defendant, Mr. Brewood, said, “We are 
now ready to convey those two lots. The only thing that we 
have to get together on is the price.” And that the plain¬ 
tiff said to the defendant, “The price has been agreed upon. 
You told us it would be $2,500 when you were ready to 
convey.” 

The defendant denied this, and suggested that he would 
sell the two lots for $6,000. That is the status of the case 
today. 

Plaintiffs’ complaint is for conveyance of the two lots for 
$2,500. Tender has been made and refused. The defendant 
has since withdrawn the offer to sell for $6,000. 

We have had pretrial on this, and there has been a long 
list of interrogatories presented to the defendants, and 
answered. Most of the interrogatories are requests for ad¬ 
missions going to the topography of the lots in question, 
of the whole tract, in an attempt to show that the ten lots 
constitute one unit, and that a person coming to see them 
and offering to buy would, naturally, want all ten lots 
rather than just the eight. 

In the admissions, it is admitted by the defendant 

276 that the ten lots are all together; that there had been 
by him considerable improvements made in the gar- 
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dening of the lots, but it is his contention that, in doing 
that gardening and landscaping the place, he did not bring 
32 and 33 into the general plan of improvement. 

We will attempt to show that those two lots do form a 
very integral part of the entire plot, and that the plaintiffs 
would not have bought the eight lots and the house without 
first knowing that they would get these two lots. 

We will show you, since that time, or since the day of the 
settlement on the eight lots, the plaintiffs have been in pos- 
sion of lots 32 and 33, using them as a part of the entire 
plat; that the defendant has known this from the begin¬ 
ning; that the plaintiffs have put considerable improve¬ 
ments on those two lots, to make them a part of the whole 
place, and that the defendant has known about this; and, 
on that basis, we shall ask for specific performance of the 
contract. 

Mr. Clark: May it please Your Honor, at this time, I 
would like to ask for summary judgment on the statement 
of counsel for plaintiffs, on the ground that it fails to state 
a claim against defendants, or either of them, upon which 
relief can be granted. 

That is the first defense which is set up in our 
277 answer to the statement that the conveyance of these 
lots was to be made at such time as one of the de¬ 
fendants determined or decided that she wanted to make 
the conveyance, and that indicates that there was no spe¬ 
cific contract. There was no meeting of the minds of these 
parties. 

It was a contract, at most, as alleged, that she would con¬ 
vey at such time as she decided to sell these lots to them; 
and you cannot have a contract unless both parties are de¬ 
termined upon the purchase, on the one hand, and the sale, 
on the other. 

The further ground. Your Honor, is that what has been 
alleged as an oral contract, it is dear under Title 12, Sec¬ 
tion 302, of the District of Columbia Code, that such con- 
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tracts cannot be enforced unless they are in writing, a mem¬ 
orandum signed by the parties, to be bound thereto. ^ 
On those two grounds, I move for a judgment at this 
time. . - -• 

Mr. Scott: Exactly the same argument, Your Honor, 
that was presented to Judge Goldsborough on motion to 
dismiss, which was denied, that there was no meeting of the 
minds; at which time I made the argument, which I think 
is good, that the contract, to become binding, need not all 
be made at the same time that the offer was made; 

278 that “you may have them for $2,500 when my wife 
feels better about it,” and then, after the passage of 

time, the defendant called the plaintiff, who was not at his 
office, left word to have the plaintiff call the defendant, 
which he did, and over the phone the defendant said, “We 
are now ready to make the conveyance on that land.” 

I say, that at that point the contract which, if there was 
any indefiniteness about the contract, that it became def¬ 
inite at that time. The defendant said, “The price is 
$2,500.” That was in the first discussion. “You can have 
them, because you won’t take the rest of the property with¬ 
out them.” And then, when the defendant, on his own in- 
ini tative, said that, “We are ready to convey,” then a def¬ 
inite and firm oral contract to convey came into existence, 
if it were not in existence before. 

As to the question of statute of frauds, it is well-recog¬ 
nized in this jurisdiction that, “Prove the oral contract to 
convey, plus possession,” the property turned over to the 
plaintiff is enough to take it out from under the statute. 
But, another theory, in addition to that, is, where the plain¬ 
tiff is in possession of the land, uses the land, and puts im¬ 
provements on it, with the knowledge of the defendant, that 
also takes the case out from under the statute. ' It is part 
performance of an oral contract to convey property which 
will enforce such a contract " • * 

279 The Court: You may proceed. *• ~ r R 


♦ 
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Mr. Clark: I merely wanted to close with a short re¬ 
buttal. 

As I judge from the position which the plaintiffs now 
take, there was no contract until such time as sometime in 
June of 1950, when the defendants stated that they were 
ready to convey. Up to that time, there had been no meet¬ 
ing of the minds. Mrs. Brewood was not willing to convey, 
which means that she was not willing to sell the property, 
the two lots involved in this oral contract, so there couldn’t 
have been a contract at that time. If, at most, there was a 
mere offer, that offer certainly was rejected or withdrawn 
when the defendant, Mr. Brewood, stated a counter-offer 
to sell for $6,000. 

There wasn’t any contract prior to that and, certainly 
there wasn’t any contract at that time, because Mr. Cook 
says that he would buy at $2,500, and Mr. Brewood said that 
he would not sell except for $6,000. So, at no stage, accord¬ 
ing to the statement of counsel, himself, has there been 
shown to this Court any meeting of the minds or any con¬ 
tract. 

Williston refers to this in his treatise on Contracts, Vol¬ 
ume 1, Sections 37 and 38, that there must be definiteness 
in the terms of the contract. This vague and indefinite 
contract that, “We will convey when my wife 
280 decided that she wants to sell you this property,” 
does not make a contract. It is, to use the very words 
of Williston, “a mere illusory contract,” and a nudum 
pactum. 

I submit, on the statement made, and on the pleadings as 
drawn, there has been no showing of any contract what¬ 
soever between these parties for the sale of this particular 
parcel of two lots. 

Mr. Scott: If the Court please, the contract to sell was 
there. The date of actual delivery of seisin was the only 
thing that was left for determination; and Willistbn says, 
too, that in a contract of this kind, that even though a 
promise, which gives to the promissor the right to fix its 
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duration, may be originally uncertain, it becomes certain 
in the time during which it is to be obligatory or is fixed by 
said party. The contract to sell is there. Out of deference 
to the defendant, the plaintiff said, “I won’t insist that 
you transfer now. I will let you determine the time when 
you make the transfer of seisin,”—not, “when we will talk 
again about whether or not you will sell.” The defendant 
said Mrs. Brewood would sell the lots, but it was a case of 
when they were to be delivered. 

• ••*•••••• 

3 The Court: This comes before the Court at this 
posture of the case on a motion for summary judg¬ 
ment made on the basis of the statement of counsel for the 
plaintiffs in his opening statement of the case. Of course, 
two things are manifestly before me with respect to the 
motion for summary judgment. 

The first is that the matters attacked are taken most 
strongly in favor of the person against whom the attack is 
made, including all implications to be drawn therefrom. 

Secondly, if there is any question of fact involved, sum¬ 
mary judgment does not lie. 

In this particular situation, as the Court views it, at per¬ 
haps the threshold of the case, the claim is made by the 
plaintiffs that an oral contract was entered into for the sale 
of the two lots in question; that it was in a sense tied in 
with the sale of the eight lots which were concededly sold; 
that the sale was not accomplished at the time of the sale 
of the eight lots for the reason that certain conditions were 
named by the vendor of the eight lots, the defendant herein, 
which were applicable to the contract for the sale of the 
two lots; the condition being that the defendant was not 
willing at that time to execute the deeds or deed for the 
two lots in question together with the deed for the 

4 lots which was executed at that time because of the 
condition, namely, that the wife of the defendant was 

not yet agreeable to the sale and that the actual transfer on 
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not yet agreeable to the sale and that the actual transfer on 
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the execution of the deed was postponed until that condition 
was met or that agreement by the wife of the defendant 
was made. 

The plaintiff states that at a later date, in 1950, the de¬ 
fendant advised the plaintiff that he was now agreeable 
to the sale of the additional two lots, the two lots that are 
the subject of this controversy, and that when plaintiff and 
defendant conferred relative to the transfer of the two lots, 
the defendant advised the plaintiff that it was true that the 
two lots could be sold, that the defendant was agreeable to 
the sale of the two lots, whereupon the plaintiff tendered 
the amount which the plaintiff alleges was agreed upon sub¬ 
ject to the condition of the acceptance or acquiescence by 
the wife of the defendant. 

The defendant thereupon stated that the defendant was 
not agreeable to the sale of the lots at the figure which the 
plaintiff contended was the agreed figure applicable to the 
sale of the two lots, namely, $2,500, and asked instead the 
sum of $3,000 a lot or $6,000. 

The question as to the applicabiilty of the statute of 
limitations is dependent upon the evidence, as the Court 
views it at this posture, as to whether or not this sale of 
the two lots is a part of the sale of the other eight 
5 lots and as to whether or not the original contract 
was a contract for the sale of ten lots, in which event, 
plaintiff contends that there has been part performance, 
namely the execution of the agreement for the sale of eight 
lots which form a part of the ten lots so that, as the Court 
views it, the question of the application of the statute of 
limitations would depend upon the question of fact as in¬ 
dicated. 

On that phase of the subject, the Court will rule that the 
motion for summary judgment is not well taken. 

With respect to the other question as to whether the con¬ 
tract for the two lots which the plaintiff alleges was based 
upon the condition, that is to say, the agreement by the 
wife of the defendant or the coming to the frame of mind 
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by the wife to the stated agreement itself, as to whether 
that agreement has been established, the meeting of that 
condition has been established, the Conrt is of this view: 
The plaintiff contends that inasmuch as the condition made 
with respect to the sale of the two lots, the willingness of 
the wife to sell, was met by the agreement or the statement 
of the defendant in 1950 that he was now willing to sell 
That is a question, likewise, as the Court views it, upon 
which testimony would be required to be taken in order to 
determine the facts. There is no specific statement on 
the part of counsel, as the Court recalls counsel for 
6 the plaintiff’s statement, that the wife of the de¬ 
fendant stated or that the defendant stated, repre¬ 
senting his wife, that the wife had now come to the frame of 
mind in which she was willing to sell the two lots. 

It is counsel for the plaintiff’s position, as the Court un¬ 
derstands it, that when the defendant stated, as counsel for 
the plaintiff stated the defendant did state in the opening 
statement, that he was now willing to sell, that that im¬ 
plied or carried with it an implication or is evidence that 
the condition which plaintiff alleges was required to be met 
had been met, namely, that the wife was agreeable to selL 
That the Court is-not passing upon at this time and it seems 
to the Court that presents a question of fact. 

As to the question of indefiniteness, the Court feels that 
that likewise would be dependent upon the testimony. The 
plaintiff’s statements, taken most strongly against the de¬ 
fendant, are susceptible, in the Court’s mind, and as the 
Court views it, of a construction which, on the basis of 
those statements, would not jusitfy the Court sustaining 
the motion for summary judgment at this time. 

The Court will, consequently, overrule the motion for 
summary judgment on the basis of the statement thus 
made. 


7 Mr. Scott: May it please the Court, if you will in¬ 

dulge me just a moment, I have put on the black- 
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board a description and these are the two lots (indicating) 
in controversy. The house is here and the street here (in¬ 
dicating)^ 

The Court: Make any explanation necessary concerning 
the plat. The Court notices there is some variation in the 
lots numbered 7 and 6. Is that where the house is located? 

Mr. Scott: This is supposed to represent the house (in¬ 
dicating) and this is a house here (indicating) owned by 
other people. 

The Court: Very well. 

Mr. Clark: May the record show this does not purport 
to be drawn to scale? 

Mr. Scott: Not at all. 

Mr. Clark: I think it is a fairly accurate portrayal but, 
of course, it is not to scale. 

The Court: Is it agreeable to both plaintiff and defend¬ 
ant that it may be used for the purpose of the trial with 
the understanding that it is not intended to be drawn to 
scale and is not drawn to scale? 

Mr. Clark: Yes. 

8 The Court: Very well. 


Thereupon—Ann R. Grow, called as a witness on behalf of 
the plaintiff and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 
By Mr. Scott: 

Q. Will you give your name and address, please, to the 
Judge and the clerk? A. Ann R. Gow. 

Q. And your address? A. 6420 31st Street, Northwest. 

Q. Where do you work, Mrs. Gow? A. In the Depart¬ 
ment of Justice. 

Q. For whom do you work? A. I am secretary to Mr. 
Floyd Cook. 



25 


Q. As secretary, what are your duties? A. As secretary 
to Mr. Cook, I answer the telephone, take dictation, and 
take care of the files and various other duties. 

The Court: And Floyd Cook is the plaintiff? 

Mr. Scott: Yes, Your Honor. 

By Mr. Scott.: 

Q. When you take telephone calls for Mr. Cook, do 

9 you record them ? A. I record them only when he is 
not at the office. 

Q. Do you keep a record of those calls? A. Yes, sir. 

Q. Do you have the records for 1950? A. I have them on 
my calendar pad for 1950. 

Q. Where have those records been since you started 
taking them? A. They have been in my office, in my desk. 

Q. I ask you to refer to the month of June, about the 
18th, 19th, or 20th of June— A. I have the 20th of June. 

Mr. Scott: I ask that this be marked Plantiff’s Exhibit 
1 for identification. 

The Court: It may be so marked. 

(Memorandum dated June 20, 1950 was marked Plain¬ 
tiff’s Exhibit No. 1 for identification.) 

By Mr. Scott: 

Q. Referring to the record for that date, Mrs. Gow— 
The Court: What date is this, the 20th— . 

Mr. Scott: June 20th. 

By Mr. Scott: 

Q. Will you show what your records indicate? A. To 
the Court? 

10 Q. State what your record indicates. A. On this 
calendar pad, I noted a telephone call that came in 

from Mr. Brewood. Mr. Cook was out of the office and Mr. 
Brewood gave me his name and telephone number and ex¬ 
tension, Columbia 0800, Extension 222. 
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11 Thereupon—Janis Scott, called as a witness on be¬ 
half of the plaintiff and, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Scott: 

Q. Will you give your name and address to the 

12 Court and the stenographer? A. Janis Scott, 2480 
16th Street, Northwest, Washington. 

Q. You are my wife, is that not right? A. That is right. 
Q. Do you know the plaintiffs in this case, Mr. and Mrs. 
Cook? A. Yes, I do. 

Q. How long have you known them? A. I think we first 
met around 1945. 

Q. Do you know where they live in the District? A. Yes, 
I do. 

Q. Have you ever been there? A. I have. 

Q. When was the first time you visited 2211 King Place, 
Northwest? A. Late in the morning of May 19, 1948. 

Q. How do you place that date? A. I saw the property 
the morning of the same day that they signed for the pur¬ 
chase of it. 

Q. You know of your own knowledge that they signed 
on the 19th? A. Yes. 

The Court: What year was that? 

The Witness: 1948. 

13 By Mr. Scott: 

Q. About what time did you arrive at 2211 King Place, 
Northwest, on the morning of May 19? A. I don’t remem¬ 
ber the exact time but it was, roughly, around 11:30 in the 
morning. 

Q. Who was there when you arrived? A. Mrs. Moody, 
the real estate woman; Mr. Brewood and, of course, Mrs. 
Cook came with me. 

Q. How long did you stay? A. I should say about 45 
minutes. 
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Q. Was Mrs. Moody there when yon left? A. Yes. 

Q. Was Mrs. Cook there when yon left? A. We left to¬ 
gether. 

Q. Was Mr. Brewood there when yon left? A. Yes. 


14 Thereupon—Marie Dumont, called as a witness on 
behalf of the plaintiff and, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Scott: 

Q. Will you give your name, please? A. Marie Dumont. 
Q. Where do you live, Mrs. Dumont? A. 3130 Wiscon¬ 
sin Avenue, Northwest. 

Q. Have you used the name 4 ‘Moody’’ professionally in 
your business? A. Yes. 

Q. Are you familiar with the premises located at 2211 
King Place, Northwest? A. Yes. 

Q. Do you recall, in the year 1948, on or about the month 
of May or June, of having had business dealings referring 
to 2211 King Place A. Yes. 

Q. For whom were you working at the time? A. Mr. 
Metzler. 

Q. Was Mr. Metzler agent for the property at the time? 
A. Yes. 

Q. And you were— A. Saleswoman. 

15 Q. Acting for him as saleswoman? A. Yes. 

Q. Mrs. Dumont, do you recall the time that you 
first saw the premises there? A. Well, I first saw it when 
Mr. Metzler, Jr. took myself and two or three of the sales¬ 
men out to the property to inspect it. 

Q. Do you recall about when that was? A. In May. 

Q. Can you arrive at the approximate day of the month? 
A. Around the 15th; some place around the middle of May, 
yes. . 
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Q. When you got to those premises with Mr. Metzler, Jr., 
what did you do there? A. We first went into the house 
and we went through the house entirely. 

Q. Who all was there first? A. Mr. Metzler, Jr., myself, 
and two or three other salesmen. 

Q. Was Mr. Brewood there? A. At that time, yes. 

Q. Mrs. Brewood, was she there? A. I don’t recall. No, 
I don’t think so. 

Q. Will you tell us what you did that morning? A. As I 
said, we went through the house, and then after- 
16 wards, we went out into the yard and walked through 
the yard and looked at the property in that way. 

Q. Was Mr. Brewood with the party when you went out 
into the yard? A. He was with Mr. Metzler, Jr., if I recol- 
left correctly. 

Q. Did Mr. Brewood in any way indicate what was for 
sale? 

Mr. Clark: Object to that unless this witness heard him 
specify what was for sale, of her own knowledge. 

The Court: She may state the facts. 

The Witness: You have to know what you are selling, 
Your Honor. In other words, you are taken around and 
shown the property. 

By Mr. Scott: 

Q. Did Mr. Brewood show you what it was you were 
authorized to sell? A. He went around with the group, 
yes. 

Q. Did Mr. Brewood at that time make any reference to 
lots 32 and 33 ? A. At that time—may I point out— 

Q. In your own way. A. We came out the door, went 
around down to where that “S” is, the letter “S.” 

As I recall, there were several different walks 
* 17 around the property and we went through the va¬ 
rious walks inspecting the property; went down to 
the border line. There is a house on the right-hand side. 
Then we went clear to the back where that street is. We 
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retracted our steps, at least once or twice because one path 
seemed to go this way (indicating) and the other went up 
into a little hill where you sit down looking over the prop¬ 
erty under a big tree. 

Then we went around again to the back and over on the 
side and then came down and into a little place where there 
was a pool of some sort. 

The Court: Perhaps, if it is important, the witness could 
stand and indicate on the plat and give a better idea of what 
she means rather than referring to “this street” and “that 
street” without any reference to the plat. The Court finds 
it a little hard to follow. 

The Witness: This is the home (indicating on the plat). 
We went through the home. 

Then we came out and we walked down through here (in¬ 
dicating), in this section. As I recall, there is a house here 
(indicating). I am very sure of that, on this side. We were 
taken over to where the border line came across here (in¬ 
dicating). 

Now, some place around in here (indicating), there is a 
fish pond or something. It must be around in there. 

By Mr. Scott: 

Q. If I may interrupt the recitation, Mrs. Moody, 
18 that is not so necessary. A. We walked the different 
paths, this way and this way (indicating) and we 
came back to the street. 

The Court: 48th Street? 

The Witness: That is right. We saw that. We came 
around, walked around here (indicating) but at that time, 
Mr. Metzler, Jr. mentioned at that time to all of us—you 
see, he was helping us to know how to present the grounds 
—at this portion here (indicating) we just walked along 
here and he said, “This portion over here (indicating) be¬ 
longed, that is, is not to be sold. The line is here (indi¬ 
cating)/’ 
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The Court: You say “this portion over here.” You are 
testifying from the plat. Describe what the numbers are. 

The Witness: 32 and 33. 

The Court: Lot 32 and 33? 

The Witness: Yes. 

The Court: Were not to be sold? 

The Witness: But at that time, I didn’t know what was 
—I mean they didn’t describe it as that. They just said 
that ground—period. 

Then we came back here. Of course, we saw the garage, 
the driveway out here (indicating), and then we came out 
and that was all. 

By Mr. Scott: 

Q. That was sometime on the 15th of May, I think 
19 you said, that this occurred? A. It was around that 
time, sir. A few days before the ad went into the 

paper. 

Mr. Clark: Pardon me, Mr. Scott. I wonder if we could 
have the record show just where she traced around the tract 
comprising lots 7; 6, 5, 4 and 37, 36, 35 and 34. 

The Court: That is what the Court is endeavoring to do, 
to get a record here and it will be clearly identifiable to the 
person reading it. 

The Witness: Yes. 

By Mr. Scott: 

Q. At that time, Mrs. Dumont, did you go on lots 32 and 
33? A. I went on the lots simply to look at them but not 
to offer them for sale. 

Q. And Mr. Metzler, Jr., as I understand you to say, 
marked off a dividing line between lot 33 and lot 34? A. 
That was walked over. 

Q. And said that that property, now identified as 32 and 
33, were not for sale? A. That is right. 

Q. When did you see the property the next time? A. 
Well, the next time, I showed it to some clients of 
mine. 
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20 Q. You showed it to some clients? A. Yes. 

Q. Will you briefly describe what you did at that 
time? A. I did exactly what I have just pointed out, 
-showed them the property very carefully and went through 
the house and all around the grounds. 

Q. Do you remember the names of those clients? A. No, 
I don’t. I am sorry. 

Q. Was anything said at that time about lots 32 and 33? 
A. No. 

Q. Nothing was mentioned at that time? A. No. 

Q. When did you see the property again? A. I think it 
was the following day after I took the first people through. 
It was the next day. I would say it was about the 17th. I 
think I must have taken them then, if my figures are cor¬ 
rect, as to the time. I may be a day or two wrong but I 
think it was the 15th or 16th; the 15th that I went in, the 
16th for the first time and 17th the next. 

Q. Do you recall the people you took there on the 17th? 
A. Yes. 

Q. What was their name? A. That was Mr. and Mrs. 
Ballinger. 

Q. Did you show them the property in the same way? 
A. Yes. 

Q. Was anything said to them about lots 32 and 
33? 

21 Mr. Clark: I don’t see that that is material. 
The Court: I don’t see the materiality of that. 

Mr. Scott: I think the next two or three questions will 
show the materiality. 

The Court: In view of the fact that there is no jury, the 
question may stand. 

By Mr. Scott: 

Q. Was anything said about lots 32 and 33 to the Bal¬ 
lingers? A. In going over the property, Mr. Ballinger 
seemed to like that other property and asked me if it could 
be purchased. 
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Q. What did you tell him? A. I told him I didn’t think 
so. I didn’t know; that I would have to consult Mr. Metz- 
ler. 

Q. Did you consult Mr. Metzler about lots 32 and 33? A. 
Yes. 

Q. What did Mr. Metzler say? A. He said to his knowl¬ 
edge, at that time, those lots were not for sale. 

Q. After that time, did you ever discuss the question with 
Mr. Brewood? A. Not with these people, no. 

Q. Not with the Ballingers? A. No. 

22 Q. After you had -shown the Ballingers the place, 
did you discuss it with Mr. Brewood? A. I believe 

that I did mention to Mr. Brewood that I had shown the 
property and that they were not interested but if this ques¬ 
tion came up again, what was I to do about it. 

Q. What did Mr. Brewood say? A. At that time, he said 
he would think the matter over. 

Mr. Clark: I object to that on the ground of materiality, 
but let it go. 

By Mr. Scott: 

Q. He said what? A. At that time, he said he would 
consider the matter but they, as yet, were not for sale. 

Q. When did you next see the property? A. I think it 
was the next afternoon late. 

Q. Did there come a time when you showed the property 
to Mr. and Mrs. Cook? A. Yes. 

Q. When was that? A. Mrs. Cook phoned me at my 
home and said that she had seen an ad that had come in the 
paper that morning and, as I had been showing them sev¬ 
eral pieces of property, she expressed surprise that 

23 I didn’t call her about this one. At that time, I told 
her that I didn’t think that this would be the type of 

property that they would be interested in. 

Q. Did you show her the property? A. Yes. 

Q. When did you show it? A. It was that afternoon late. 
Q. What day would that be? A. I think the 18th. 
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Q. The 18th, late in the afternoon? A. It was the aft¬ 
ernoon of the day that the ad came out. 

Q. On that afternoon, late in the afternoon, in showing 
Mrs. Cook the place, was Mr. Cook with her? A. Yes. 

Q. The two of them were there with yon? A. Yes. 

Q. Was anybody else there? A. I don’t recall. 

Q. Was Mr. Brewood there? A. I believe not. 

Q. Was anything said about lots 32 and 33 in your dis¬ 
cussion with Mr. Cook and Mrs. Cook that night? 

Mr. Clark: I object to that, Your Honor. The defend¬ 
ants were not present. She has testified that her agency 
covered only the eight lots provided for and this 
24 conversation that she had with the plaintiffs in the 
case is purely hearsay as to the defendants. 

The Court: The Court will inquire at this time as to what 
the relationship is of Mr. Metzler, Jr. 

The Witness: He is the son of Mr. Metzler, Sr. 


26 The Court: It gets down to a rather fine point, 
that is to say, it gets down to a discussion of specific 

words from which the Court must glean meanings and the 
Court’s notes, which may not be accurate but are taken 
for the Court’s own benefit, are that he—referring to the 
defendant, Brewood—said they would consider the matter. 
That is the way the Court took it down. There might be 
some distinction between that and what counsel for the 
defendant, in perfectly good faith, of course, stated that 
they might consider. The shading or graduation or 

27 nuance, that might have considerable effect in this 
case. 

The Court is not ruling on it but if the defendant said he 
would consider the matter, it might raise the implication 
that that would justify a discussion of the matter between 
an agent and a prospect in such a way as to make admis¬ 
sible testimony of the agent. That is the way it appears to 
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the Court at this time and the Court is inclined to the view 
that it is admissible and will overrule the objection. 

• ••••••••• 

By Mr. Scott: 

Q. I think you testified to the night of the 18th, the late 
afternoon of the 18th that you showed Mr. and Mrs. Cook 
the property. Was anything said, was there any discus¬ 
sion between you and Mr. and Mrs. Cook about lots 32 and 
33? 

Mr. Clark: May it please the Court, this is the question 
we are going to have to face and we might as well face it 
now. 

Since Your Honor has ruled that there might be an 
agency here, we object then to the testimony of any dis¬ 
cussions concerning the parties or agents of the parties on 
the ground that they are violative of the parol evidence rule 
and I ask, Your Honor, that we might establish as a 
28 proper basis for our objection, the fact that there 
was a written contract entered into between the par¬ 
ties and that that written contract is the integration of the 
discussions and the contracts and agreements that preceded 
it and, therefore, other parol evidence which would tend to 
change the written contract, which is the integrated bar¬ 
gain and sale between the parties, is inadmissable under 
the parol evidence rule. 


34 Mr. Scott: If I may withdraw the present question 
and ask two or three preliminary questions to it, per¬ 
haps that would clear up the difficulty. 

The Court: You wish to withdraw the question? 

Mr. Scott: I wish to withdraw the question at this time. 

The Court: You are withdrawing the question as to 
whether anything was said as to lots 32 and 33 between the 
witness and Mr. and Mrs. Cook? 

Mr. Scott: Yes. 
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By Mr. Scott: 

Q. After Mr. Metzler took this place to sell, was the place 
advertised? A. Yes. 

Q. Was an advertisement prepared? A. Yes. 

Q. By whom? A. Myself. 

Q. What did the advertisement say? A. I can’t recall. 
I haven’t got it. 

Q. Did it describe the property? A. Yes. 

Q. Did it say whom to contact about it? A. Yes. I 

35 believe it said either to contact myself or Mr. Metz¬ 
ler, Jr. 

Mr. Clark: Mr. Scott, I have the marked copy of the ad¬ 
vertisements that were stipulated at pretrial. They are 
marked the pretrial exhibits on the paper. 

The Court: Those are the advertisements appearing in 
the Washington Post and Washington Star of May 18? 
Mr. Clark: Yes, Your Honor. 

Mr. Scott: I think we stipulated this could be received 
in evidence. 

Mr. Clark: Without formal proof but subject to other 
objections. 

Mr. Scott: Yes. This should be marked Plaintiff’s No. 2. 

(Newspaper ads in the Star and Post of May 18 were 
marked Plaintiff’s Exhibit No. 2 for identification.) 

By Mr. Scott: 

Q. I now read the last part of the advertisement, “For 
full details call Mrs. Moody, Oregon 5756 or Mr. Metzler, 
Jr.” A. Yes, that is right. 

Q. And it was in response to that advertisement or after 
that advertisement appeared that Mrs. Cook called you? 
A. Yes. 

Mr. Clark: Are you offering that in evidence at this 
time? 

Mr. Scott: Yes. 

36 Mr. Clark: And also No. 1, have you offered that? 
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Mr. Scott: I didn't offer it, but No. 2 is offered. 

Mr. Clark: I have no objection to that. 

(Plaintiff's Exhibit No. 2 was received in evidence.) 

By Mr. Scott: 

Q. And the advertisement, you say, Mrs. Dumont, was 
prepared by you. A. Yes. 

Q. Under whose instructions? A. Mr. Metzler’s. 

Q. After this advertisement appeared, did Mrs. Cook call 
you? A. That is right. 

Q. From that time on, you were showing this property? 
A. That is right. 

Q. To Mr. and Mrs. Cook? A. That is right. 

Q. Was there any discussion between you and Mr. and 
Mrs. Cook as to lots 32 and 33? 

Mr. Clark: I object, Your Honor. 

The Court: At this time, the Court has stated that in the 
present state of the record, the Court feels that there is 
hardly -sufficient foundation for this testimony which would 
require the recall of this witness after the plaintiff had laid 
a foundation upon which it could contend that there 
37 was a modification, oral modification, of the written 
contract which would be binding on the defendant 
so, at this time, the foundation has not been laid. 

Mr. Clark: I further object on the ground of hearsay, 
Your Honor, because the advertisement showing the prop¬ 
erty that the witness was an agent for, contains only the 
eight lots that she has testified she was instructed she could 
sell. 

The Court: The Court understood that to be part of 
counsel for the plaintiff’s statement. The advertisement 
was only for the eight lots; the contract covered only eight 
lots but the verbal agreement, which is the contention of 
the plaintiff, was entered into covering the additional two 
lots which was, under counsel for plaintiff’s theory, made 
part of the contract of the eight lots. 
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Mr. Clark: My objection to this question, Your Honor, is 
based upon the rule that we have been discussing, the parol 
evidence rule and on the further ground that it was a state¬ 
ment or conversation between the plaintiff and the witness 
out of the presence of the defendants and, therefore, hear¬ 
say. The advertisement proves that she did not have the 
authority, as agent, to sell this property. At least, she was 
not holding herself out as agent and, therefore, her hearsay 
testimony cannot be binding upon the defendants. It is a 
double objection. 

The Court: The objection would be subject to the 
38 development on the record along the line the Court 
has indicated and as indicated by counsel for the 
plaintiff in his opening statement, prior to the introduc¬ 
tion of any evidence. In other words, at this time there 
isn’t anything in the record to support a prayer for the 
admission of this evidence on the theory that the contract 
for the sale of the two lots was entered into or that there 
was anything in the whole situation that would justify the 
admission of evidence with respect to the two lots not men¬ 
tioned in the written contract on the basis of the claim that, 
because of a verbal understanding, they were intended to 
be a part of the written contract and that the written con¬ 
tract, by parol evidence, was extended and modified to in¬ 
clude that. 

At this point in the record, the objection is good, but the 
Court’s position is this, as previously stated: From a prac¬ 
tical standpoint, this witness is here. It would seem to the 
Court that counsel for the defendant has the right to stand 
on his objection and, if he does, the Court will have to sus¬ 
tain the objection but, from a practical standpoint, it would 
seem to the Court, in order to avoid the necessity of recall¬ 
ing this witness, that the evidence could be admitted into 
the record without a ruling on the part of the Court, subject 
to a later ruling on the objection; said ruling to be depend¬ 
ent on whether the plaintiff introduces the evidence 
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statement he intended to introduce and which he con¬ 
tends would have the effect or could be construed by the 
Court, under one theory, to have the effect of broadening 
or amending or modifying the written contract on the 
theory that such amendment is permissible under the parol 
evidence rule. 

Mr. Clark: Your Honor, I appreciate the practical dif¬ 
ficulty. My particular contention is as to this evidence that 
it will never be admissible, regardless of what the determi¬ 
nation is because these parties have interpreted their con¬ 
tract up until the 21st of May and put it down. There is 
no other contract to be interpreted as of that date. 

Now, beyond that, there may be. 

As Your Honor disagrees with me, then I understand 
that if you receive it, I have reserved my motion to strike 
later on. I don’t want to hold the trial up, Your Honor. 
I do, though, believe that under no subsequent evidence will 
this testimony be admissible in violation of the parol evi¬ 
dence rule. Perhaps later statements might be but cer¬ 
tainly this is barred because the parties themselves have 
interpreted that contract and they did it on the 21st of May 
when they accepted it and reduced it to writing. 

The Court: The Court understands counsel for plain¬ 
tiff’s position is that simultaneously with the reduc- 

40 tion of the contract to writing, there was included 
and intended to be included a contract for the addi¬ 
tional sale of lots 32 and 33 and that the evidence with re¬ 
spect to that contention is admissible because the purchase 
of the eight lots named in the contract was, under plaintiff’s 
contention, a mere part performance of the wider contract 
which included not only the eight lots but the two additional 
lots which were orally the subject of the contract and which 
additional two lots would, under plaintiff’s contention, be 
properly received as part of the contract for the eight under 
the part performance rule which takes the matter out of the 
operation of the parol evidence rule. 
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Mr. Clark: Yonr Honor, that was not my understanding 
of it. I understood that the part performance they rely 
upon is to take the oral contract out of the statute of fraud 
which bars it because of the statute in the District but not 
out of the parol evidence rule. 

Certainly you can’t take it out by reliance on part per¬ 
formance of the parol evidence rule because the parties 
have written their contract and the parol evidence rule 
states that.: 

“All their conduct or utterance on the subject of that 
act, preceding or accompanying,”— 

that is simultaneously with— 

“the execution of the memorial,”— 

41 the written contract— 

“is supplanted by the memorial and is immaterial as 
a part of the terms of that specific act.” 

The parties have written the contract. They may allege 
a novation of that contract by oral agreement afterward but 
they cannot come in here and present a written contract for 
the purchase of these eight lots, the consideration ex¬ 
pressed therein being $49,500, and say “that is not our con¬ 
tract. We had something else prior thereto.” They can 
say, “Yes, that was our contract but we had another agree¬ 
ment later,” if they can prove that they did but when they 
come in there with a written contract, and my clients have 
made settlement in reliance of the terms of that written 
memorial and deeds have been given and money has been 
paid under it and say, “We can testify that there was an¬ 
other agreement prior to that time which we didn’t put in it 
that there was another consideration,” I say, Your Honor, 
their part performance goes to taking an oral contract out 
of the statute of fraud, if they can prove it, but it does not 
permit them to bring in testimony of prior agreements to 
the memorial and say “that paper writing did not mean 
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what it said it meant. We had another separate agree¬ 
ment.” 

I don’t think that anything further that comes in can 
make these statements as to another agreement prior to or 
simultaneously with the acceptance of the contract 

42 admissible under any theory or any exception to the 
parol evidence rule. 

The Court: This is a rather unusual situation. As the 
Court views it at the present time, the purpose of the plain¬ 
tiffs—and I don’t mean to state the plaintiffs’ theory with¬ 
out taking into consideration the views of plaintiffs’ coun¬ 
sel for he is here to state his theory himself—but, as the 
Court understands the plaintiffs’ theory, this is not a modi¬ 
fication of the contract for the sale of the eight lots, the 
written contract. In other words, that written contract 
stands but it is a contention that, in addition to the written 
contract, there existed a verbal contract simultaneously 
with the written contract for two additional lots. 

The contract for the eight lots can stand but there is an 
additional written contract which was dependent upon and 
conditioned upon the execution of the contract for the eight 
lots which was over and above the contract for the eight 
lots. 

That is the contract to which the Court is addressing it¬ 
self to and considering in passing upon the question as to 
the admissibility of this evidence. 

Mr. Scott: If the Court pleases, that is the contract that 
I want to set up. I have just taken this witness through 
the steps that led up to the discussions that culminate in the 
contract while I have her here on the stand. She is the 
agent of the seller. She has had instructions from 

43 the seller, as to the two lots, that he will give con¬ 
sideration to it if somebody insists on it. 

Mr. Clark: Your Honor, I think we have heard the evi¬ 
dence and I object to the expression of the opinion of coun¬ 
sel as to the evidence. I stand on my objection. 
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Your Honor, if it is satisfactory to other counsel, may 
the same objection as to the integration rule, that is, the 
parol evidence rule, hold good as to all statements or testi¬ 
mony as to other agreements prior to the signing of the me¬ 
morial? If I have that objection or that exception, I am not 
going to interrupt to make the objection each time but I do 
want it clear on the record that I object to any and all 
agreements or statements or conversations or writings con¬ 
cerning the sale of this property prior to and in variance 
with the terms of the written contract between the parties 
accepted on the 21st of May. 

The Court: The Court is anxious that the record be prop¬ 
erly made. Preserve all objections, all positions of counsel 
and that understanding may be had at this time. 

Counsel for the defendants object to the introduction of 
any evidence with respect to any discussions concerning the 
sale or proposed sale or the offering for sale of lots 32 and 
33 as inadmissible under the parol evidence rule. 

Is that correct? 

Mr. Clark: Yes, Your Honor, and any terms or 
44 conditions not covered by the written contract. 

The Court: And that the written contract, as of 
its date, integrates all the understanding and includes all 
negotiations and transactions touching and affecting it up 
to the date of its execution. Is that correct? 

Mr. Clark: That is correct, Your Honor. 

The Court: The Court’s position, with respect to that, is 
that the Court recognizes that rule and would apply it if 
there were an attempt to modify that written contract. The 
Court takes it that this is the contract for an additional 
parcel or two additional parcels of land over and above 
the eight parcels named in the contract; that the contract 
for the two additional parcels is conditional upon the agree¬ 
ment that the parties will deal not only with respect to the 
e ; <rht, which are concededly the subject of a written con- 
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tract, but also the subject of the two which the plaintiffs 
contend are the subject of a verbal contract. 


By Mr. Scott: 

Q. On the evening of the 18th, when you showed the prop¬ 
erty to Mr. and Mrs. Cook, did you have any discussion 
with them about lots 32 and 33? A. Yes. 

45 Q. Can you tell us what that was? A. Mr. and 
Mrs. Cook seemed to be very much interested in the 

property that I showed them and, while we were down in 
lot 34—I don’t know about lots, I just said “the ground”— 
Q. Now represented by 32 and 33? A. That is right, yes. 
Would that be available because they wanted privacy, and 
I told them that, while it wasn’t for sale, what we were 
selling was the ground that I paced off, that that belonged 
to Mr. and Mrs. Brewood and they said, well, if they 
couldn’t have that at that time, for they wanted privacy. 
In other words, would he be interested in selling that and 
I told them that they should make that deal with Mr. Bre¬ 
wood if they wanted that. 

Q. Had you ever discussed that question with Mr. Bre¬ 
wood? A. Yes. 

Q. Of the sale of these two lots? A. Yes; the people 
before, I had talked with them about it. He said the lots 
were not for sale but that he might consider disposing of 
them at some time later. 

The Court: You told them that, you say? 

The Witness: No, he told me that. 

The Court: You didn’t tell the Cooks that, did you? 

46 The Witness: Yes. I told them to deal directly 
with Mr. Brewood because we didn’t have that 

property for sale. 

In other words, Your Honor, we had all except 32 and 
33. That was given us for sale. These other lots came in 
the question only in regard to privacy. One party, the 
party the day before, made up their mind that it wasn’t 
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essential to them, that is, as to the purchasing or acquir¬ 
ing of those lots. 

Mr. and Mrs. Cook felt that they wanted that for their 
N privacy and they were very very much—they were adamant 
about having privacy and, if possible, acquiring those lots. 

Mr. Clark: Will you establish the time and place that 
she was present at the conversation with Mr. Brewood con¬ 
cerning this? 

By Mr. Scott: 

Q. Gro back to the time, then, that you and the other 
salesmen went out to the property. A. Yes. 

Mr. Clark: No. I want the witness to establish the time 
that she told Mr. Brewood or that he told her that these 
were not for sale but he might consider something later. 
That is what I want. 

By Mr. Scott: 

Q. Can you establish that time? A. It was some time 
before I showed the Cooks and at the time that I was 
47 negotiating with the Ballingers. The hour and the 
date, I just don’t remember. 

Mr. Clark: Where was it? Can you remember that? 

The Witness: Yes; I believe it was the second time that 
the Ballingers returned when Mr. Ballinger was going 
through the property, all of us, and Mr. Brewood was 
pointing out certain things of interest to them that I asked 
him about the lots. That was just as a matter of informs 
tion, not to try to sell it. I didn’t want to try to get him— 

The Court: Does that fix any date, with reference to 
Mr. Ballinger? 

The Witness: It was the 15th, I went out there. The 
16th, I believe I showed it to my first people. The Ballin¬ 
gers came out, I think, either in the morning or just around 
noon and then I know they were back twice, one time and 
then right after that again. They were very much in¬ 
terested. 
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The Court: What the Court is interested in is to get the 
date rather than your mental processes. You can think the 
thing out yourself and come out with the date that would 
help us. 

The Witness: I believe that was the 17th, approximately. 

The Court: May 17th? 

The Witness: To my best knowledge. 

By Mr. Scott: 

Q. You said that the Ballingers had raised the 
48 question with you about those two lots. A. In going 
over the property, I raised the question. I told them 
that that was the line. 

The Court: Are the Ballingers in this? 

The Witness: No. 

The Court: Let’s keep other people out of this. 

Mr. Scott: We are trying to establish this date. 

The Court: If you can establish it by thinking rather 
than out loud as it clutters up the record. 

Mr. Clark: Does my objection to this whole line of ques¬ 
tioning rest also upon the hearsay rule, is that clear? 

The Court: If you desire it. 

Mr. Clark: I do; because I think this witness has testi¬ 
fied that she told the Cooks that, “Make your deal with Mr. 
Brewood. We don’t have those lots.” She said, “You 
will have to deal with Mr. Brewood.” In other words, it 
shows clearly by her testimony that she was not an agent 
here for these lots and that her conversations with the 
Cooks and with the Ballingers and with anybody else con¬ 
cerning these lots are not admissible against the defendants 
under the hearsay rule. 

The Court: Was this conversation subsequent to the 
17th, the conversation with the Cooks? 

The Witness: Yes. You mean before the 17th, Your 
Honor? 

The Court: Subsequent; that means after. 

The Witness: After. You mean was my conver- 
48A sation about those lots— 
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The Court: Was it the 18th, the 19th, or some time after 
the 17th? 

The Witness: I showed the Cooks, it was the 18th that 
I showed the Cooks the property. I didn’t talk to them 
about it before, no. 

The Court: The Court will overrule the objection in view 
of that testimony. 

Mr. Clark: I don’t understand, Your Honor. This testi¬ 
mony was on the 18th and the Ballingers had seen it on the 
17th and it was then that she testified she had discussed it 
with Mr. Brewood. She goes back the next day, the first 
time she talks with the Cooks. 

The Court: Let’s get the thing straightened out. 

The Court understands from its notes and from what he 
heard of the testimony that the question was asked, “When 
did Mr. Brewood tell you that lots 32 and 33 were not for 
sale but might be later”, or words to that effect, and the 
witness states she believes that was the 17th. The witness 
states she believes that was the 17th of May, 1948. 
49 The conversation to which objection is made be¬ 
tween this witness and the Cooks, with respect to the 
possibility of purchase or sale of lots 32 and 33 took place 
subsequently after May 18, as the Court understands it. 

Mr. Clark: She said at that time, “You will have to make 
your arrangements directly with Mr. Brewood.” 

The Court: Yes. 

Mr. Clark: She said, “You make a deal with Mr. Bre¬ 
wood. Those lots are not for sale.” 

The Court: That is correct. 

Mr. Clark: Which indicated she was not an agent for 
Mr. Brewood at the time. She was dealing with the Cooks. 

The Court: The Court takes it there is going to be direct 
evidence of conversations between the plaintiffs and the 
defendants with respect to this matter. 

Mr. Scott: Yes, Your Honor. 

The Court: And it is on the basis of that type of record 
that the Court is making the, what might be called, prac- 
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tical rulings and the Court, in view of that, will overule the 
objection. 

By Mr. Scott: 

Q. Mrs. Dumont, what were the instructions or the ad¬ 
vices that Mr. Brewood gave to you about lots 32 and 33 
after you asked him about them? They were not for sale 
at that time but later there would be a possibility, 

50 I believe—well, in other words— 

The Court: That has already been testified to, has 

it not? 

Mr. Scott: Yes. 

The Court: Let’s not repeat. 

By Mr. Scott: 

Q. I think Mrs. Dumont has not given all the instruc¬ 
tions that Mr. Brewood gave her. 

What did he tell you? A. If the sale of the property de¬ 
pended upon the bringing in of that other ground, he would 
consider it but he did not say he would do it at that time. 
Mr. Clark: I have my exception to this. 

The Court: Yes. 

By Mr. Scott: 

Q. Did you participate in the signing of the contract on 
the eight lots? A. Yes. 

Q. When did that take place? A. It took place the 18th— 
Q. Didn’t you just testify you showed the property the 
evening of the 18th? A. Was it the evening of the 18th 
I showed it? Then they bought it the next day. 

51 Q. Were you out at the property again? 

The Court: What does the next day mean, the 

19th? 

The Witness: That would be the 19th. 

By Mr. Scott: 

Q. Were you out at the property with the Cooks again 
on the 19th? A. Yes. 


Q. At what time! A. 8:30 in the morning. 

Q. Bid you show them the place again? A. Yes. 

Q. Was anything said about lots 32 and 33 to you? A. 
Yes. 

Q. What? A. The same thing; the same thing they said 
the night before, that they would want those two lots if 
they bought the property. 

The Court: What was the hour of the signing of the con¬ 
tract ? 

The Witness: I believe around 3 o’clock in the after¬ 
noon. 

By Mr. Scott: 

Q. You showed them the property again that morning? 
A. Yes. 

Q. And then at 3 o’clock that afternoon, they 

52 signed the contract? A. Yes. 

Q. Did you go back to the property again? A. 

Yes. 

Q. That same evening of the 19th? A. I took the con¬ 
tract out for ratification. 

Q. To Mr. Brewood? A. That is right. 

Q. And he signed it? A. That is right. 

Q. Have you been back on the property since. A. My 
husband and I drove by, I think about a week or two after¬ 
wards, just to say “Hello.” In other words, I wanted to 
thank Mr. Brewood for his courtesy to me. 

Q. Did you see Mr. Brewood then? A. No. 

Q. So you were not back at the property after you took 
the contract to Mr. Brewood for his signature until about 
two weeks later? A. Yes. After I took Mr. Brewood’s 
contract for signature. You mean that day? 

Q. When you took it out. A. Yes, that is right. 

The Court: After he signed it? 

The Witness: Yes, I was at the property. 

The Court: Did you go back to the property after 

53 Mr. Brewood signed the contract? 

The Witness: He signed it there. That is all. 
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By Mr. Scott: 

Q. Prior to the time that the contract was signed, did 
you hear any conversation or participate in any conversa¬ 
tion between Mr. Cook, Mr. Brewood, Mrs. Cook and your¬ 
self, and— 

Mr. Clark: Object to this. 

Mr. Scott: (Continuing)—with reference to lots 32 and 
33? 

Mr. Clark: I object on the same ground. 

The Court: Objection overruled. 

Mr. Scott: You may answer the question. 

The Court: That is between the plaintiffs and the de¬ 
fendants? 

By Mr. Scott: 

Q. Prior to the signing of the contract on the 19th, did 
you participate in or hear any conversation between the 
plaintiffs and the defendants with reference to lots 32 and 
33? A. Prior to the signing of the contract? 

Q. Yes. A. Well, If I recollect—I have been trying to 
do a lot of recollecting here in the last three or four days— 
I know there was some conversation. 

Q. Can you repeat any part of it? A. Yes. I 
54 remember telling Mr. Cook and Mrs. Cook that any¬ 
thing to do with those lots, they would have to take 
up themselves with Mr. Brewood. Of course, I had no 
price. I mean I didn’t have anything on that, of course, 
and the only thing I remember was that there was a con¬ 
versation about the waterfall and there was a conversation 
up on that knoll and I overheard—what it was for, I don’t, 
know. 

Mr. Clark: A conversation between whom? 

By Mr. Scott: 

Q. Just answer the question. A. There was a conversa¬ 
tion—let me see—that is what I am trying to place, when 
it was. You see, I didn’t go back at all to the property 
after the 19th. 
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Q. Was it before the 19th? A. It must have been. 

Q. Then what was it you overheard? A. They discussed 
the advisability of having those lots and Mr. Brewood said 
that he didn’t want to sell them at that time because he said 
they belonged to Mrs. Brewood. They were hers and she 
had loved that property very much and there might be a 
possibility of her wanting to retain part of it. 

Q. Did you hear any mention of any price for the lots? 
A. Well, at that time I heard something to the effect about 
$2,500 but what it was for—in other words, they 

55 were talking about those two lots, as we call them now, 

and ground, as I understood it then, and I heard that 
statement between them but I did not enter into any con¬ 
versation concerning those lots because I didn’t have them 
for sale. 

Mr. Scott: No further questions. . ‘ 

Cross-Examination 
By Mr. Clark: 

Q. Mrs. Dumont, do you know what the size of those lots 
• were? A. No, I don’t, sir. I wasn’t even interested in 
them. 

Q. Do you know what the size of the eight lots together 
amounted to? A. I can’t recall At the time that I had the 
property for sale, I remember because it was given to me 
but I mean it has been so long I don’t remember now. I 
think the frontage was around 200 foot, as I recalL 

Q. About 50 feet a lot which would make it four lots on 
King Place. You say the frontage was 200? A. I would 
say it must have been. 

Q. Do you know the depth of the lot? A. No, I don’t. 

Q. But the eight lots will make a rectangular tract and 
not an L.-shaped tract, isn’t that true? A. Yes. I mean 
it is sort of a square. 

Q. And showing you the advertisements which you 

56 testified that you wrote for the papers for publica- 
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tion on May 18, do you see there a rectangular or an 
L-shaped tract? A. Would you show me? 

Mr. Scott: We will stipulate the advertisement covers 
only lots 34, 35, 36, 37, 4, 5, 6 and 7. 

By Mr. Clark: 

Q. This is in evidence and this is the description which 
you gave to the paper? A. That is right. 

Q. This description is in accordance with your authority, 
as an agent at that time, to sell this property? A. Yes. 

Q. Did you describe it as a residence artistically situated 
on a beautiful lot 200 by 270 feet? A. I must have if that 
is the information given me by the office. 

Q. The information that was in the papers was correct? 
A. Yes. 

Q. According to your best recollection at that time? A. 
Yes. 

Q. It was on the basis of that advertisement that the 
Cooks first talked to you about this property, wasn’t it? 
A. That is right. 

Q. So that they came as a result of the advertise- 
57 ment of a tract, rectangular in shape, 200 by 270? 

A. That is right 

Q. Did you ever offer them lots 32 and 33? A. No, I 
did not. 

Q. You never offered them for sale to the Cooks, did you? 
A. I had no authority to offer them. 

Q. You never had any authority from Mr. Brewood to 
offer them? A. No. 

Q. And you made no contract with them for those lots? 
A. No. 

Q. You have testified that the contract which was signed 
between the parties was signed on the 19th of May. Do 
you know if all the parties signed that on the 19th of May? 
A. No. I believe Mrs. Brewood was in Florida, I think. 

Q. Who signed it first? A. Mr. Brewood. 

Q. Who signed it first? A. Oh, you mean down at the 
hotel? 


5jL 

Q. I don’t know where, Mrs. Dumont, bnt who signed 
that contract first? A. The Cooks signed it first. 

58 Q. Mr. and Mrs. Cook? A. That is right! 

Q. 'Where did they sign that? A. At the hotel, 
the Statler HoteL 

Q. And that was on May 19? A. Yes. 

Q. Do yon know, of your own knowledge, when Mr. Bre- 
wood signed it? A. Yes, that afternoon. 

Q. That was the afternoon of the 19th or the 20th? A. 
No, it was the same day that they signed it I took it im¬ 
mediately and he signed it. 

Q. What time did they sign it at the hotel? A. I will 
say around 3 or 3:30. 

Q. And then that afternoon, you took it to Mr. Brewood? 
A. Yes, that is right. 

Q. You are sure Mrs. Brewood was not in town then? 
A. Yes, I am quite sure. 

Q. Do you know when she returned to Washington? A. 
No, I don’t. 

Q. Did you at any time, prior to selling this property to 
the Cooks, have any discussions at all concerning it with 
Mrs. Brewood? A. No, I did not 
Q. Did you ever, after selling this property to the Cooks, 
discuss this property with Mrs. Brewood? A. No, 

59 I did not 

Q. You have testified that you and Mr. Metzler, 
Jr. worked together on this transaction? A. Yes. 

Q. Is Mr. Metzler in the District of Columbia now? A. 
I don’t know. I don’t work there any more. 

Q. Do you know if he is out of town or not? A. It seems 
to me someone said something about him not being here. 
I don’t know. 

Q. You don’t know, of your own knowledge?; A. Yes, I 
do too. Mr. Metzler called our office the other, day to wel¬ 
come us to come down to see his new office on Connecticut 
Avenue. I was not there when the call came so I called 
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him back and, m asking abont the members of the family, 
because we are very good friends— 

Q. This is Mr. Metzler, Sr.? A. Senior, yes; he said at 
that time that Couvier was in Florida. 

Q. Was in Florida? A. Yes; that was all he said. You 
see, Mr. Metzler is opening a new office. 

Q. You and Couvier Metzler, Jr. were the only two per¬ 
sons who had any dealings with this particular property? 
A. Yes, to my knowledge. 

Q. Mr. Metzler, Sr. didn’t, personally? A. I 

60 don’t know who was at settlement, sir, because when 
I get through, I have nothing more to do with it. 

Q. At the signing of the contract? A. That is right. 

Q. Mrs. Dumont, you testified that you overheard a con¬ 
versation, or part of a conversation or a few words between 
Mr. Cook and Mr. Brewood. A. Yes. 

Q. What time of day was that? A. I have been trying 
to figure that out, really. The only thing I can say is this: 
I didn’t return except to give the contract on the 19th until 
about a week or ten days later I went back to thank Mr. 
Brewood and it must have been sometime that day before 
I w T ent down to the hotel. 

Q. I mean do you remember about what time of day it 
was? A. No, I don’t. 

Q. Where were they when this conversation took place? 
A. Out in the back on a knoll, back of the pond. 

Q. Where were you? A. I was there, sort of wandering 
around. 

Q. Were you paying particular attention to what they 
were saying? A. No, I was not. 

Q. Other than what you have testified to, that is 

61 all you recall of the conversation? A. No; there was 
a conversation about the house and the grounds and 

things of that sort. 

Q. That is all you recall about the conversation con¬ 
cerning lots 32 and 33? A. Yes. I know they were talking, 
but I wasn’t— 
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Q. You weren’t paying much, attention to them, were you, 
Mrs. Dumont? A. I think Mrs. Cook and I went back in 
the house after this conversation. 


64 Frances Cook, was called as a witness by and on 
behalf of the plaintiff, and being first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Scott: 

Q. Will you give your full name to the Court, Mrs. Cook? 
A. Frances Cook. 

Q. Where do you live, Mrs. Cook? A. 2211 King Place, 
Northwest. 

Q. And you are one of the plaintiffs in this suit, are you? 
A. I am, sir. 

Q. When did you first see 2211 King Place, Northwest? 
A. On May 18, 1948. 

Q. About what time of day, do you remember? A. In the 
late afternoon. 

Q. Who showed the place to you, Mrs. Cook? A. Mrs. 
Moody. 

Q. How did you happen to have Mrs. Moody show 

65 you the place. A. I read about the ad in the paper 
and, when Mr. Cook came home, I called Mrs. Moody 

and asked her if she would show us this place. 

Q. You went out that same evening? A. We left the 
house and met Mrs. Moody on Cathedral Avenue, and she 
piloted us out to the place. 

Q. When you got out to the place with Mrs. Moody— 
and you said Mr. Cook was with you? A. Yes, sir. 

Q. —was there anybody else with you? A. Just Mrs. 
Moody, Mr. Cook, and myself. 

Q. Was there anybody else out there when you got there? 
A. No, sir. 

Q. Tell us, briefly, what you did when you saw the place? 
A. We went through the house, down into the basement. 
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and Mr. Cook asked Mrs. Moody a number of construction 
questions which she couldn’t answer. We went out in the 
backyard, walked around over the premises of the place, 
and ended up back on the knoll overlooking what is now 
48th Street, and which was then nothing. 

At the time, Mrs. Moody was attempting to show us 
where the place ended, and Mr. Cook asked Mrs. 
66 Moody what about the lots 32 and 33, because they 
were all an integral part of the entire tract, being 
enclosed; and Mrs. Moody said— 

Mr. Clark: I object to this, Your Honor. 

I think it is clearly shown that Mrs. Moody was not the 
agent for the sale of these lots and, consequently, any dis¬ 
cussions with her not in the presence of the defendant 
would clearly be hearsay, and inadmissible. 


68 I think the record clearly shows that she was not 
the agent of the defendants concerning the sale of 
these lots, and they are not bound by and cannot be charged 
with any statements that were made out of their presence 
with Mrs. Moody. It is clearly hearsay. 

The further ground is, that Your Honor recalls I made 
yesterday, and I want to make it again today, and that is 
that any transactions leading up to and prior to the written 
contract are barred by the parol-evidence rule. 


70 The Court: The Court understands you to say 
that you propose to establish, by testimony, that you 
will offer for the purpose, that the contract regarding the 
two lots was entered into between the plaintiffs and the 
defendant, Albert Henry Brewood. 

Mr. Scott: I shall offer proof to show that an oral con¬ 
tract was entered into between the plaintiffs and the de¬ 
fendant, Mr. Brewood, on the entire tract. 

The Court: You have one of the plaintiffs on the stand 
at this time. ' ' ‘ 
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The only purpose in the Court suggesting withholding a 
ruling yesterday was to avoid the necessity of calling 

71 back the witness, Mrs. Moody., It was suggested by 
the Court that the questions asked Mrs. .Moody, 

which were objected to, might be admitted in the record 
subject to later introduction of evidence which plaintiffs 9 
counsel stated he would produce which would make it ad¬ 
missible under their theory. . r 

That situation does not obtain here. You have on the 
witness stand the person upon whom you state you intend 
to rely to establish the condition precedent or preliminary 
to a showing to justify the admission of this very type of 
evidence you are now seeking to introduce. If that is true, 
it would seem to the Court that it would be preferable for 
you to proceed with the establishment or introduction of 
evidence seeking to establish the contract which you con¬ 
tend was entered into between the plaintiffs and the de¬ 
fendants, and then this testimony will not be conditioned 
upon anything not in the record. - 

Mr. Scott: Very well. Your Honor. I will withdraw that 
question. ‘ . 

By Mr. Scott: 

Q. Mrs. Cook, you have testified that you went out there 
in the early evening of the 18th- of May and saw the place. 
A. Yes, sir. . - ; ■ 

- Q. And that Mrs. Moody showed you over the place? 
A. Yes, sir. • 

72 Q. When you left the place that night, was any¬ 
body else there? A. No, sir. 

. Q. When did you see the place again? A. After dinner 
that evening, we went back and walked around the grounds 
with Walter Maloney and Mrs. Maloney, Mr. Cook and 
myself, but we had previously made a date to go back the 
next morning at 8:30 o’clock with Mrs. Moody. 

Q. That was after dinner on the 18th? A. Thai was 
after dinner on the 18th, after leaving the place, we re¬ 
turned to the place. 
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Q. But prior to leaving with Mrs. Moody that afternoon, 
yon had made a date to meet her the following morning, 
the morning of the 19th? A. On the morning of the 19th 
at 8:30. 

Q. Did yon go back to the premises on the following 
morning? A. We did, at 8:30. 

Q. Who went ont there? A. Mr. Cook and myself. 

Q. Was Mrs. Moody there? A. Mrs. Moody wasn’t 
there. 

Q. Was there anyone else ont there? A. No one ont 
there when we got there bnt Mr. Brewood came shortly 
thereafter. 

73 Q. During that morning, will yon describe briefly 
what yon did then? A. We went through the house 
again and discussed the property. Mr. Cook went to the 
basement with Mr. Brewood and discussed the construe- 
tion questions that he had previously asked Mrs. Moody 
which she could not answer. 

We then went out in the yard and walked back to Lots 
32 and 33 to the knoll and at that particular time Mr. Bre¬ 
wood attempted to find the line at the end of the property 
that was listed for sale between Lots 33 and 34, and Mr. 
Cook asked Mr. Brewood what about those other lots. Mr. 
Brewood— 

Mr. Clark: I object to this, Your Honor, as violative of 
the parol evidence rule. The testimony shows there is a 
written contract in this case. The contract was not signed 
or accepted by the plaintiffs until late on the 19th. 


75 The Court: In view of the position of the plain¬ 
tiffs, as expressed, that this is a contract for the sale 
of ten lots and that part of the contract was reduced to 
writing and part of the contract was not reduced ta writing, 
it seemed to the Court that it is a question as to whether the 
agreement constitutes one contract or two contracts; one 
contract in writing and one a verbal contract. 
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Of coarse, it is obvious it is Hornbook that if the con¬ 
tract reduced to writing is the contract upon which the 
action is based, then all the transactions leading up to the 
contract are merged, fused and incorporated, integrated 
into the written contract. 

Examinaton of the complaint leaves the Court in doubt 
as to whether the plaintiffs are relying on a claim on the 
separate contract as to Lots 32 and 33, said separate con¬ 
tract being alleged to be a verbal contract or whether the 
plaintiff is relying on a single contract, namely, the written 
contract which plaintiffs seek to have enlarged to 
76 include Lots 32 and 33. 

The Court would ask counsel for the plaintiffs to 
state Ms position with respect to this matter. 

Mr. Scott: The position of the plaintiffs is that, on the 
morning of the 19th, there was an oral agreement between 
the two plaintiffs and the defendant, Mr. Brewood, to sell 
the entire tract, all ten lots, to the plaintiffs, and that that 
part of the agreement, as affected the eight lots, was to be 
reduced to writing at that time; that that part of the oral 
agreement that affected Lots 32 and 33 was to be reduced 
to writing at a later date at a time when Mr. Brewood said 
and when he would say, “Now we want to make that con¬ 
veyance.” 

The Court: Then, specifically answering the Court’s 
inquiry, does the Court understand counsel to take the 
position that he is relying on two separate contracts, one 
a written contract and one a verbal contract T 

Mr. Scott: No, Your Honor. It is the one oral contract 
on the entire tract that we are retying upon and that the 
written contract was merely the mechanics of carrying into 
effect that part of the contract that by agreement they 
were going to reduce to writing at that time.: 

The offer and acceptance that is signed by the two 
parties was for the purpose of carrying out the original 
oral agreement of transferring the entire part of the tract 
and that they would take possession of the entire 
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77 tract at the time, using all of their lots as their own 
and that they went into possession of all ten lots as 

a result of the oral agreement which was partially reduced 
to writing by agreement when they signed the offer and 
acceptance on the 19th. 

We are relying strictly on the single oral contract con¬ 
veying the whole thing and not a written contract to convey 
eight and an oral contract to convey two. 

The Court: There has been no specific authority sub¬ 
mitted to the Court with respect to this matter. 

The rule, of course, is clear that if it is an attempt to 
modify the written contract, the evidence is inadmissible 
under the parol evidence rule. The situation presented 
here is an unusual one in that while there is a written con¬ 
tract involved, it is the contention of the plaintiffs that 
there was an oral contract, as the Court understands it, 
which had to do with and included the written contract 
but in which oral contract, the written contract was only 
an element and that the written contract, while impervious 
to disintegration or modification by oral testimony, is an 
element separate from its character as a written contract 
is an entity, something which the plaintiffs considered in 
connection with that oral contract which included the two 
lots. 

With respect to the eight lots, the written contract, as the 
Court states, is impervious to modification, disin- 

78 tegration or attack in any way by verbal testimony, 
but with respect to the oral contract, which counsel 

states they rely on, which includes the written contract, of 
course the evidence would be admissible. 

It is a very unusual situation for the reason that the 
contract, in writing, is with respect to one area and super¬ 
imposed upon that contract, according to the plaintiffs’ 
theory, is the verbal contract which includes that contract 
and which the plaintiffs, as the Court understands, are not 
attempting to attack but are attempting to expand or add 
to under the theory of the verbal contract so as to include 
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the area covered by the written contract plus the two lots 
covered by the alleged oral contract. 

• « » • * * • • 

83 The Court: The Court will permit the witness to 
answer the question. The question was if Mr. Cook 

asked Mr. Brewood, 4 ‘What about those other lots?” 

The Witness: Mr. Brewood asked at that time if Mrs. 
Moody had discussed those lots with us the previous night. 
Mr. Brewood— 

Mr. Clark: May the record show I have a blanket ob¬ 
jection to all of this testimony? 

The Court: The record may so show that the defend¬ 
ants have a blanket objection to this entire line of inquiry. 

The Court: And the Court will ask the reporter to read 
the answer of the witness. 

(The last answer was read by the reporter.) 

The Witness: Mr. Cook asked Mr. Brewood, “What 
about those lots?” and Mr. Brewood at the time said that 
those lots had not been listed but we could have those lots 
if we wanted, I mean, if it were conditioned upon the sale 
of the whole tract because, at that particular time, we were 
not interested in the eight lots unless we could get the two 
lots because of the particular landscaping and we dis¬ 
cussed with Mr. Brewood the possibility of some- 

84 body at some future time buying those lots and 
putting up a house there, which would impair the 

whole view from our own house. 

Mr. Cook asked Mr. Brewood what he wanted for those 
lots and he said, after some thought, he said he thought 
$2,500 was a fair market price for those lots. There was 
further discussion then and Mr. Cook assured Mr. Bre¬ 
wood that we would pay the back taxes on those lots from 
the time we took conveyance of the other property until 
such time as those lots were conveyed to us. 

Mr. Brewood asked— 
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Mr. Clark: la this conversation or opinion? 

The Witness: This is conversation with Mr. Brewood. 

Mr. Clark: Who said it? 

The Witness: Mr. Brewood stated at the time that he 
did not want those lots to be brought into this whole thing; 
that we could have the lots, but that Mrs. Brewood was not 
well and she was loathe to leave this place because it had 
been their home for some 35 years; that she had gone to 
Florida and they were attempting to get settled in another 
climate and at such time as Mrs. Brewood was able to con¬ 
vey title, the lots were ours for $2,500 and we would pick 
up the back taxes. There was no further discussion be¬ 
cause we had agreed, in whole, on the eight lots, we had 
agreed on the price of the two lots and there was no further 
discussion about that and we went right ahead and 
85 took care of those lots as we took care of the other 
eight lots. 

Mr. Brewood said for us to go ahead and mow the lots, 
work on the lots and, in fact, he said take care of the lots as 
if they were yours until such time as Mrs. Brewood’s 
health was in such a state that she would be willing to con¬ 
vey the lots to us, and from then on until June of 1950, I 
had no other thought but that those lots were ours. 

By Mr. Scott: 

Q. Mrs. Cook, in the discussion that you had with Mr. 
Brewood and Mr. Cook that morning, was there any dis¬ 
cussion about an immediate transfer of those two lots along 
with the other eight? A. No. Mr. Brewood asked us par¬ 
ticularly that we go along with him and be patient with him 
because Mrs. Brewood was not well and that they had to go 
to Florida and she was trying to become established in 
another place where she would be happy and if we would 
just go along with him that, as such time as her health was 
better, they would convey title to that property. 

Mr. Brewood also asked me not to discuss the convey¬ 
ance of those two lots with Mrs. Brewood, which I did not. 
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Q. Did you ever ask him what the situation would be if 
you and Mr. Cook insisted on taking title to the ten lots at 
the time of settlement on this purchase? A. He told us 
if we wished he—if we insisted upon taking title 

86 to the ten lots, it could be arranged but he would 
prefer that we go along with him because of the state 

of her health and we were agreeable. ' ' 

Q. When did all of this conversation take place. A. The 
morning of the 19th because, without those lots we were 
not interested in the place. 

Q. How long were you at the place that morning of the 
19th? A. We went to the place about 8:30 and I picked 
Mrs. Scott up somewhere around 11:00, or 11:30, some¬ 
where along in there. 

Q. Was Mr. Brewood there when you left? A. He was. 
Q. And you picked up Mrs. Scott and brought her back? 
A. I did. 

Q. Was Mr. Brewood there when you got back? A. He 
was. 

Q. How long did you stay then? A. About 45 minutes. 
Q. What did you do next, if anything? A. I took Mrs. 
Scott home and went down to meet my husband at the 
Statler Hotel and, after a discussion at the Statler Hotel, 
where he was lunching, we called Mrs. Moody and asked 
her to come down to the Statler and, after further discus¬ 
sion, we signed the offer and tendered onr check. 

87 Q. Was that on the 19th? A. That was on the 
19th. 

r *“ • 

Q. About what time on the 19th? A. About 3:00 or 
3:30. 

Q. From the time that you signed the offer until the 
settlement was made on the eight lots, did you go back to 
2211 King Place? A. We went back many times between 
the time of the offer and the time we took possession. 

Q. And on any of those visits was Mr. Brewood there? 
A. He was. many times. 




62 


Q. And on any of those visits, did you have any further 
discussion with Mr. Brewood about Lots 32 and 33? A. 
We discussed the lots. We discussed the lots in the gen¬ 
eral terms that we discussed the whole place, the upkeep 
of the lots, what we could do with them, because the only 
flat land on the entire tract is on 33 and 34 and we dis¬ 
cussed putting a tennis court or a badminton court back 
on that particular flat land. 

Q. What did he tell you about Lots 32 and 33? A. When 
Mr. Brewood— 

Mr. Clark: I object to that 

The Court: What did he tell you was the question? 

Mr. Scott: What did Mr. Brewood say to you about 
Lots 32 and 33 during these discussions after the signing 
of the contract? 

88 The Court: What is the objection? 

Mr. Clark: The objection is this, Your Honor: 
It is on a different ground and that is the reason I made 
it, I mean an additional ground to the previous blanket 
objection which I have, and that is that this evidence is 
completely irrelevant and immaterial because, under the 
statute of frauds. Section 12-302 of the District of Colum¬ 
bia Code: 

4 4 No action shall be brought whereby to charge any per¬ 
son upon any contract or sale of lands, tenements, or 
hereditaments, or any interest in or concerning them, or 
upon any agreement that is not to be performed within the 
space of one year from the making thereof, unless the 
agreement upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writing, 
which need not state the consideration, and signed by the 
party to be charged therewith or some other person there¬ 
unto by him lawfully authorized.” 

• •• ••••••• 

The Court: The Court has already stated there, 
since this witness is on the stand and, as the Court 


93 
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understands it, the plaintiffs ’ contention is that they en¬ 
tered upon the land, they placed improvements on the land, 
conducted themselves toward the land, carried on activities 
with respect to the land which plaintiffs contend justified 
their contention that there has been part performance to 
take this case out of operation of the rule and that that 
evidence be introduced to form the basis for this evidence. 

As previously stated, the reason the Court suggested the 
admission of the evidence yesterday with respect to the 
conversation, when the agent was testifying, Mrs. Moody, 
was that the Court might permit that evidence to be intro¬ 
duced subject to later ruling because of convenience to 
her. 

94 But you have this witness on the stand now, en¬ 
deavoring to introduce evidence with respect to the 

entry upon the land, the improvements, and so forth, as 
the Court understands counsel to suggest, that it might be 
brought out at this time with respect to the admission of 
the evidence or the basis for the claimed admission of the 
evidence which you are now seeking to adduce. 

Mr. Scott: I will withdraw that question temporarily, 
then, Your Honor. 

By Mr. Scott: 

Q. Do you recall, Mrs. Cook, the date of settlement on 
the eight lots? A. Yes, sir. 

Q. What date was that? A. The 21st day of May. 

Q. 21st of May? I mean, settlement at the title com¬ 
pany. A. The 20th of May, I believe, or the 21st of May. 

Q. When you went down to the title company to make 
settlement for the transfer, to make your payment, and to 
receive evidence of title—I think the agreement has been 
stipulated—I ask you to look at this, and refresh your 
memory, and see what date it was. A. June 29. 

95 Q. June 29 of 1948? A. Yes. 

Q. When did you take possession of the property? 
A. July 4th and 5th. 
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Q. Since that time, Mrs. Cook, have yon made any im¬ 
provements on the property, the house, or any part of the 
property! Then, if so, enumerate them without too much 
elaboration being necessary. A. Well, we made quite a 
number of improvements on the property. As to the house, 
we enclosed the porch and remodeled the kitchen and built 
a little, you might call it, a lean-to on the back of the garage 
for the storage of tools. But, on the lots in question— 

Mr. Clark: Just a minute. As I understand the rule 
to be, improvements must be made upon the land which 
is the question of litigation. 

The Court: That is the Court’s position with respect 
to this matter. The entry on the land, which is not in con¬ 
troversy here, does not satisfy the requirements of the 
rule, as the Court views it, with respect to part perform¬ 
ance as to the claimed contract covering the added two 
lots, added in the sense that they are added to the written 
contract, because entry upon the area covered by the writ¬ 
ten contract would not be, as the Court views it, evidence 
of a part performance of the entire oral contract, 
96 or the tract, including lots 32 and 33. 

Mr. Scott: If the Court pleases, the contract that 
we are relying on is the entire tract. There has been a 
part performance of that contract, by turning over and 
giving possession to them. The improvements on the 
place, had the objection not come quite so soon, would have 
been transferred to lots 32 and 33; so, rather than con¬ 
tinuing what you were talking about, Mrs. Cook, will you 
state what improvements you have put on lots 32 and 33? 

The Witness: The first thing we did was to build a new 
incinerator. We put the walk from the house out to the 
incinerator. We have added water lines. We have done 
a great deal of spraying and keeping-up the property. We 
have done a great deal of soil erosion work from the back 
of lot 32 toward the Jensen place. 

There is quite a hill which drains down onto lots 34 and 
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35, and we have done some work in there to improve that 
drainage soil erosion work. 


97 Mr. Scott: 

Q. Do you know, of your own knowledge, that Mr. Bre- 
wood knew of the improvements that you were making? 
A. I do, sir. 

Q.. How do you know that? A. Because he has visited 
at our house a number of times since we took possession of 
the property. 

Q. Did he see the improvements that you made? A. Yes; 
he has been out in the back of the place. 

Q. Were you out there with him? A. I have walked back 
on lot 34, back from the house. 

Q. Did you discuss those improvements with him? A. 
There have been many discussions about the entire tract 
of land, improvements on 32 and 33, and the improvements 
upon the rest of the land. 

Q. Did Mr. Brewood ever offer any objection to 

98 what you were doing on lots 32 and 33? A. He of¬ 
fered no objections because, as far as we were con¬ 
cerned, that was part of our property, and we also— 

Mr. Clark: If the Court please, I object to that as not 
being responsive. 

The Court: Sustained. 

Mr. Clark: I would like to ask opposing counsel if he 
will try to place the dates of some of these alleged discus¬ 
sions with Mr. Brewood, who was present, and what was 
said. 

Mr. Scott: I think we established those times that we 
are talking about, as between the 19th of May, when the 
offer was signed, and the 29th day of June, when settle¬ 
ment was made. 

Mr. Clark: That may be right as to those; but now the 
contention is that they entered upon the grounds on the 
4th or 5th of July, after settlement, and made improve- 
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ments, and that Mr. Brewood visited and saw the improve¬ 
ments and discussed them with them. Those are the times 
that I want to be placed, if possible. 

By Mr. Scott:. 

Q. Can you establish those dates, Mrs. Cook, approxi¬ 
mately? A. I can establish an approximate date; no exact 
date. Mr. Brewood came to our house in the late 

99 fall of ’49, and we went out around the grounds at 
that particular time, and he noted then we had put 

the incinerator and other improvements in the back. We 
discussed certain additional improvements that could be 
made on our property and on the other property, too. 
There were other people there at the time. 

Q. Can you remember whether anybody else was there 
when you were discussing this with Mr. Brewood? A. No 
one was there but Mr. Brewood and myself. We walked 
out in the back. 

Q. Did you ever discuss any of this with Mr. Brewood 
while Mr. Cook was there? A. I think, when I went in 
the house, Mr. Cook and Mr. Brewood were together, al¬ 
though the discussions were rather general when he would 
come to the house to see the property. 

Mr. Scott: Your witness. 

(Short recess.) 

Cross-Examination 

By Mr. Clark: 

Q. Mrs. Cook, you first saw this property as the result 
of an advertisement in the newspaper? A. I did, sir. 

Q. What date was that? A. The 18th day of May. 

100 Q. Did you see it in the morning paper on the 18th 
day of May, or in the evening paper? A. I don’t 

know which paper I looked at. I looked at the paper when 
I got home in the afternoon, which was about three-thirty 
or four. 
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Q. It could have been either the morning paper or the 
evening paper? A. It could have been either the Star or 
the Post. 

Q. I will show you what has been marked here as Plain- 
tiffs’ Exhibit No. 2, and ask you if one of those advertise¬ 
ments was the same advertisement that you saw in the 
paper? A. Yes; one of them would be, because I saw it in 
the paper. 

Q. Does that advertisement describe the premises? A. 
Very frankly, yes, it would describe the premises. 

Q. Did it give the area of the premises that were being 
offered for sale? A. It might have. I think I read just 
briefly through the description, the top part of it; thought 
it looked like it might be interesting; and when Mr. Cook 
came home, we went to the property, after having looked 
at many others. 

Q. Look at the exhibit; does it not provide for the 
sale of a rectangular plot 200 feet by 270 feet? 
101 A. Yes ; this does. 

Q. Do you know the size of the lot which you 
bought, that is, the one which yOu received conveyance of 
from Mr. Brewood? A. Only by the paper. It is about 
200 feet by 270. 

Q. In other words, then, that advertisement provided 
only for the sale of eight lots? A. Yes, sir. 

Q. And the home, the improvements on those eight lots? 
A. Yes, sir. 

Q. That was your understanding when you went to see 
the premises? A. The understanding I had when we went 
to see the premises was it looked like an interesting spot, 
and that we would go look at it. 

Q. But you had read the advertisement and you knew 
the eight lots would be offered for sale? A. I knew a tract 
was being offered for sale. 

Q. A rectangular tract? A. That, I wouldn’t say. 

Q. You called up Mrs. Moody after you saw the adver¬ 
tisement? A. I did, sir. 




68 


Q. Did she at that time mention the size of the 

102 tract that was being offered for sale? A. She did 
not 

'* Mr. Clark: Yonr Honor realizes the position that we 
are in. We have objected to conversations concerning this 
prior to the— 

The Court: You won't waive any objection by cross- 
examining on it 

Mr. Clark: I feel that I would like to reserve the right, 
despite my cross-examination, the right to move to strike 
later. 

The Court: Very well 
By Mr. Clark: 

Q. Did any discussion first occur regarding lots 32 and 
33? A. The evening that Mrs. Moody, Mr. Cook and my¬ 
self were at the property— 

Q. That was on the 18th? A. The evening of the 18th. 
Q. Did Mrs. Moody make any statement to you concern¬ 
ing the sale of those lots? A. The only statement Mrs. 
Moody made, when we were trying or she was attempting 
to find the boundary line between those two tracts, because 
they were all an integral part, and it is one plot, was when 
Mr. Cook said he was not particularly interested or 

103 was not interested in the place unless we could have 
those two lots. 

Q. Did Mrs. Moody tell you they were not for sale? A. 
She said they were not listed. 

Q. Didn't she say she didn't have authority to sell them? 
A. Mrs. Moody said, if the conveyance of the entire tract 
depended on the conveyance of those two lots, that it would 
be possible to be worked out 
Q. She didn’t say she had authority to sell them? A. 
She did not. 

Q. When did you first talk to Mr. Brewood about these 
lots or hear discussions concerning them? A. The follow¬ 
ing morning, on the 19th of May. 



Q, How far were you from Mr. Cook and Mr. firewood 
when this discussion occurred regarding the sale, the pos¬ 
sible future sale of those lots? A. We were all s t a nd ing 
together on the knoll back on lot 33 or lot 34, whichever 
one we happened to be standing on. 

Q. In a group? A. In a group. 

Q. Were you talking to Mrs. Moody? A. I was listen¬ 
ing, I think, fortunately. 

Q. Do you remember the exact words that were stated? 
A. Mr. Brewood first asked, or Mr. Cook first asked 

104 about those lots, lots 32 and 33. He said that he 
was interested in those; and the gist of the conver¬ 
sation was that Mr. firewood asked if Mrs. Moody had dis¬ 
cussed those lots with us; and we said, “Somewhat.” • 

Q. Who asked that? A. Mr. firewood questioned Mr. 
Code, or Mr. Cook questioned Mr. firewood, if Mrs, Moody 
had discussed lots 32 and 33 with us. 

Q. What was said? A. Mr. Cook said, “Somewhat,” 
yes. 

Q. You mean, Mr, Cook never brought up the subject 
until Mr. Brewood did? A. Mr. Cook questioned Mr. Bre¬ 
wood about lots 32 and 33, and Mr. Brewood asked if Mrs. 
Moody had discussed those lots with us; and Mr. Cook said, 
“Briefly,” and then Mr. Brewood went on into the discus¬ 
sion; and then Mr. Cook stated, without those lots, we were 
not too interested in the property, because those insured 
the privacy in the back. 

Q. You told him you were not interested in the property 
unless the two lots were sold? A. The conveyance of lots 
32 and 33. 

Q. Why did you buy the property without having a con¬ 
tract for those lots? A. Out of deference to Mr. Brewood. 
He stated Mrs. Brewood was not well, and she had 

105 gone to Florida; that she was attempting to find a 
new place to live, she had to leave Washington; and, 

out of deference to her, Mr. Brewood asked us if we would 
please hold off conveyance of 32 and 33 until her health was 
in such a state that they could be conveyed. 




Q. Did he explain why he sold eight lots ont of ten lots, 
with the home on the eight lots, and yet he refused to sell 
these other two lots, out of deference to Mrs. Brewood? 
A. The title to lots 32 and 33, as I understood, were held 
by Mrs. Brewood. 

The Court: What was the answer? 

The Witness: The title to lots 32 and 33, we understood 
from Mr. Brewood, that those lots were held in Mrs. Bre¬ 
wood J s name. 

By Mr. Clark: 

Q. Was anything said about Mrs. Brewood possibly 
wanting to return to Washington and build on those lots? 
A. Not on those lots. 

Q. Other than the fact that Mrs. Brewood had title to 
these lots and did not want to sell, was any other reason 
given for retaining those lots? A. None other than the 
fact that he said she wanted to have some hold or some 
feeling—she was so loath to give up this other property, 
because it had been their home for so long. That is 
106 the only thing we discussed about it. 

Q. You testified on direct examination that you 
considered those lots yours on the date of settlement? A. 
Yes; and proceeded to act as such. 

Q. How could you consider those yours, if Mrs. Brewood 
wanted to retain them and had not*made up her mind to 
sell? A. Mr. Brewood said the title to those lots would be 
conveyed to us when Mrs. Brewood’s health was in the 
state that she was willing to let go of those lots—I mean, 
willing to convey title. There was no question about the 
sale, because we had the price, and we were to pick up the 
back-taxes, and title to the lots would be conveyed at such 
time as she was in better health. 

Q. Was any time limitation placed upon this alleged 
agreement? A. There was no time limitation at all 

Q. Didn’t Mr. Brewood tell you that they didn’t want 
to sell those lots but that you would be permitted to use' 
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them as part of the rest of the tract until such time as they 
disposed of them? A. Not in those words; no. 

Q. Did he tell you that you could go ahead and cut the 
grass there? A. We went ahead and used the lots, 
107 sir; but the reason we used the lots was that those 

lots were to be conveyed at the time the contract was 
to be completed. 


Q. When did you sign the contract for these lots? A. 
June 29. 

Q. The contract? A. What? 

Q. The contract, not the deed. A. I am sorry; it was 
May 19. 

Q. I show you this paper and ask you if you know what 
that is? A. I do, sir. 

Q. State to the Court what it is* 

The Court: Is it identified as yet? 

Mr. Clark: It has not been, as yet. 

The Court: Perhaps you had better identify it for the 
record. 

108 Mr. Clark: That will be Defendants’ Exhibit No. 

1 for identification. 

(The document referred to was marked Defendants’ Ex¬ 
hibit No. 1 for identification.) 

By Mr. Clark: 

Q. What is that, Mrs. Cook? A. This is our offer to 
purchase. 

The Court: The Court did not hear. Is there identifier 
tion on it? 

The Witness: No; there is no identification on it. 

By Mr. Clark: 

Q. I show you the back-page, and directing your attention 
to near the bottom of the page, to the words, “Frances B. . 
Cook,” and I ask you if that is your signature? A. It is, sir. 
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Q. Can you identify the signature below that? A. I can, 
sir. 

Q. Whose signature is that? A. Floyd L. Cook. 

Q. Yon notice the date, 5-19-48, over that? A. I do sir. 
Q. Do you know who wrote that? A. No. It could be Mr. 
Cook, but I am not sure. 

Q. The front part of this, do you know who wrote that? 
A. Mrs. Moody, I think. 

109 Q. And that is Mrs. Moody’s signature on the back, 
also? A. Yes; she signed it, also. 

Q. And that provided for the purchase of 2211 King 
Place, Northwest? A. Yes, sir. 

Q. And the price was $49,500? A. $49,500. 

Q. Mrs. Cook, you have testified that certain improve¬ 
ments were made on lots 32 and 33. The first you men¬ 
tioned was an incinerator? A. Yes, sir. 

Q. When was that built? A. After we took possession 
in the fall 

Q. When, do you recall? A. No; I can’t recall those dates 
exactly, but in the fall of 1948. 

Q. In the fall of 1948? A. Yes. 

Q. Was there an incinerator there at that time? A. 
There was one there, but, as Mr. Brewood and I went out 
and looked at the incinerator, he said that one of the first 
things which would have to be done to the place was a re¬ 
placement or fixing-up of the old incinerator. 

Q. What was the condition of the incinerator that 

110 was there? A. It wouldn’t work, not too well, and 
part of it was gone. 

Q. Was it a brick incinerator? A. Yes. 

Q. Do you know how much was paid to build a new in¬ 
cinerator? A. I am sorry—I paid none of those bills. Mr. 
Cook keeps all of that. 

Q. When was the walk from the kitchen to the incinerator 
put in? A. I can’t give you the exact date on those, because 
I was out of town a great deal at that time. I am not too 
sure about some of those. 
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Q. Can you describe the incinerator? A. Yes; I can 
describe it It is a brick incinerator, that is well-con¬ 
structed, with an iron grate. 

Q. How large is the incinerator? A. Quite large. I 
don’t know. Maybe wider than this (indicating). I expect 
Mr. Cook could give you better details on that than I can. 

Mr. Clark: Would you like to stipulate the distance she 
indicated as 3M> feet? 

The Witness: I don’t know if that is right. 

Mr. Scott: It will be brought out in testimony by Mr. 
Cook more definitely, but I will stipulate that she 

111 pointed to the bench, and said it was about that size. 

The Court: Do you want to stipulate, in feet, the 
size of the incinerator; pointing to the bench, that would 
not mean anything in the record. 

By Mr. Clark: 

Q. Can you stipulate the number of feet? Is it square? 
A. Yes, sir—me and my figures—I wouldn’t be too good. 
I imagine it is about 5 by—I really couldn’t tell. I mean, I 
don’t know how large it is. Mr. Cook took care of that. 

I don’t know. 

Q. You testified that a walk was built. When was that 
walk built? A. I can’t give you the exact date on that, 
because we started the walk, and then we were bringing it 
back, we brought the walk from the incinerator around the 
edge of lot 34, and then intended to flagstone from there on 
down to the house. We later finished the walk in the hard 
finish, and did not flagstone. We removed the flagstone.. 

Q. There is no flagstone walk on lots 33 and 32, are there? 
A. No. The flagstone is on 34, but the walk on lots 32 and 
33 is black. 

Q. Black-top, like you build roads? A. That isn’t ex¬ 
actly what it is. I can’t tell yon about the construc- 

112 tion of that. Mr. Cook handled all of that. 

Q. How wide is it? A. I would say the walk is 
about a yard wide. I don’t know. 
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Q. Most of that walk is on lot 34, is it not? A. The walk 
goes from the incinerator, which is just a little hack of 
where that X-mark is, and comes all the way around, hack 
from that “X”. 

Q. Back in here (indicating)? A. No; this way, about 
there, and comes all the way around across lot 32 and lot 
33, and comes on down to the house. 

Q. Do you know what the walk cost? A. I do not. 

Q. You have spoken about water lines in there. What 
water lines were placed on lots 32 and 33? A. Of course, 
I am not too familiar with the exact placing of it, but there 
was a water line on 34, which was extended from 34, on 
across back by the incinerator in lot 32. 

Q. In other words, there was a faucet on lot 34 to tap a 
hose to, was there not? A. There was. 

Q. By water line, you mean a pipe to carry a faucet 
113 to a hose? A. No; that wouldn’t be so. The only 
thing I can tell you is that they excavated and put 
down a line across lot 32. As far as the details of that are 
concerned, I wasn’t there all the time— 

Q. Did the line come from the connection in the house? 
A. I don’t know. 

Q. There was no water main put in or anything put in 
there, to service the building or home, was there? A. No, 
sir. That was the reason we bought the place, to keep the 
homes out of there. 

Q. You don’t know how much that extension cost? A. 
I do not. 

Q. What type of soil erosion work did you put on lot 
33? A. In the first place, we planted many more azaleas on 
lot 33. Before you go into lot 34, you have a very steep 
bank, and there we put a very great number of lobelia and 
forsythia and azaleas. 

Q. How many? A. I can’t tell you the exact number, 
but we put a great number in there. 

Q. Were those done by a florist or landscape gardener? 

A. They were done with additional help; yes. 
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114 Q. Who did that for you? A. Roosevelt, the man 
who works there occasionally, who helps us in the 

yard, helped us with it; and he had other help, some other 
man. 

Q. You didn’t contract for it to be done? A. No; not 
that work. We contracted for other work to be done in 
the front of the house. 

Q. Who built the incinerator? A. I don’t know. 

Q. There were bushes planted there on lot 33, on that 
hill, before you all moved in, weren’t there? A. There 
were. 

Q. In fact, it was covered? A. And there was a walk¬ 
way coming from 33 to 34, which was a source of constant 
drainage to 34, and we had to remove the steps and fill-in 
there. 

Q. Did you contract for any soil erosion work to be done? 
A. No contract. 

Q. You had no grading or grader there? A. No. 

Q. Or grading machinery, or anything like that? A. No. 
We put a fence back in on lot 32 to insure the privacy of 
the incinerator and the other garden tools that were out 
there. 

115 Q. What was the nature of that fence? A. It is 
one of these great big tall ones—spruce, or whatever 

you call them—those funny fences. 

Mr. Clark: Your Honor, may I ask that these photo¬ 
graphs be marked for identification. 

'(The photographs referred to were marked Defendants’ 
Exhibits 2 to 7, inclusive, respectively, for identification.) 

Mr. Clark: If your Honor would like, I have an extra 
copy which I might submit to the Court, but I am not offer¬ 
ing these yet. 

The Court: You are identifying them for the purpose of 
the record as exhibits 2 to 7 ? 

Mr. Clark: 2 through 7. 
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The Court: Six photographs? 

Mr. Clark: Yes, Your Honor. 

By Mr. Clark: 

Q. I show you what has been marked for identification 
as Defendants’ Exhibit No. 2, and.I ask you if that is a 
picture of part of the property involved in this litigation? 
A. It is, sir. 

Q. What is that picture of, what lot? A. Lot 32, behind 
the fence. 

Q. From which direction is that picture taken, can 

116 you tell? A. It must have been taken from the road, 
some place down from the east. 

Q. From the side of 48th Street? A. That is right. 

Q. Is this the fence which you had reference to in the 
last question? A. That is. 

Q. About how high is that fence? A. I can’t tell you. 
It is over my head. 

Q. I will show you what has been marked for identifica¬ 
tion as Defendants’ Exhibit No. 5 and ask you if that is 
the fence? A. That is, sir. , 

Q. How long is that fence, approximately? A. Well, it 
goes down from the slope to the compost pit. I don’t 
know exactly how long the fence is. I am sorry, but I 
can’t tell you. 

Q. It doesn’t run the whole extent of the lot? A. No; 
it doesn’t, because, when you get to the end of the fence, 
you go up the hill You go up a steep incline. 

Q. That is erected to hide—A. Hide the incinerator and 
other things we took out of the garage and other places 
that we had to move out to get our car in. 

117 Q. Look at Defendants’ Exhibit for identification 
No. 2; in the foreground of this picture— 

The Court: Just a moment If you are furnishing these 
to enable the Court to follow the testimony, it would be 
better if you would mark them to correspond to the ex- 
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Mbits. Make them correspond to the numbers on the 
exMbits. 

Mr. Clark: Very well, Your Honor. 

(Thereupon, an extra set of protographs were marked 
to correspond to the ExMbits 2 through 7.) 

By Mr. Clark: 

Q. We are disucssing No. 2. I ask you what this is, 
in front of the incinerator, along the hill there (indicating) ? 
A. Down in the lower part is what is known as a compost 
pit, that Mr. Brewood and Mrs. Brewood had there. You 
pM the leaves that you rake from your yard in there, and 
they disintegrate for compost. This in here (indicating), 
with the cans, and various things, we had been attempting 
to fill-in so we could level this up. If you had taken tMs a 
week later, that was all covered with dirt. 

Q. These are old cans? A. Yes, sir; down in here (in¬ 
dicating) is the compost pit. 

118 Q. And trash? A. Not particularly trash; just tin 
cans. TMs was a fill; and if this had been taken a 
week later, these are all covered with dirt, at the present 
time. We were filling-in tMs whole dropped area. 

Q. When was the dirt added to that? A. About a week 
ago last Saturday, I think it was, or last Saturday. 

Q. TMs suit was then pending? A. We certainly didn’t 
do it for any case like that. We were filling up the back. 

Q. I will show you Defendants’ ExMbit No. 3 for identi¬ 
fication and ask you if you can tell us what that is? A. 
That is the back at 48th Street; that is now opened, in back 
of our place. 

Q. Is that the back of lots 32 and 33? A. That, I can’t 
tell you. This is 32 (indicating), I know, because that is 
where the fence is. This apparently must be 33 (indicating). 

Q. Lot 33 is outside of the fence. A. Yes, sir. 

Q. I show you No. 4 and ask you if you can identify that? 

A. That is the back of the same tMng, back of 
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119 the place, the lots; and you notice that there is a 
fence that completely closes lots 32 and 33 as an 
integral part of this entire estate. 

Q. You say that completely encloses—A. There is a fence 
that comes across here (indicating) and goes up the side, 
and you run into the fir trees, and there is a fence that goes 
across the entire end of lots 32 and 33 back to the Jensens. 

Q. Isn’t it possible to walk up lot 33 without climbing 
that fence? A. I don’t know; I haven’t tried it. 

Q. Hasn’t the fence broken down? A. The fence isn’t 
broken down. This fence (indicating) broke down when 
we had a windstorm, but this was enclosed; this whole area 
was enclosed. ' 

Q. That fence is the fence that the Brewoods put up there 
when they owned the whole area, was it not? A. That is 
right It shows it was an integral part— 

Q. It shows that they owned the land at that time, before 
they sold it to you? A. That is right. 


120 Q. I will ask you to look at Defendants’ No. 6 for 
identification, and ask if you can tell what that is? 
A. Lot 32, and possibly some of lot 33. 

Q. Looking towards the house? A. No, sir. 

Q. Looking in which direction? A. It would be more the 
Jensens than anywhere. 

Q. It would be looking west, would it not? A. Yes; 
looking west. 


121 Thereupon, Floyd L. Cook, one of the plaintiffs 
herein, was called as a witness by and on behalf 
of the plaintiffs, and being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Scott: 

Q. Will you give your name and address, Mr. Cook? A. 
Floyd Cook; 2211 King Place, Northwest. 




Q. You are one of the plaintiffs in this case? A. Yes. 

Q. You have heard testimony here about the contract, 
Mr. Cook. On what date did you go into possession of 2211 
King Place? A. July 4. 

Q. What year? A. 1948. 

Q. After taking possession, and restricting your attention 
to what is shown on the chart as lots 32 and 33, would you 
describe what work or improvement has been done on those 
two lots since you took possession? A. Yes. Would it be 
all right if I went over there to the blackboard, because I 
can expedite it if I can illustrate it on the board? 

The Court: You may go over. 

The Witness: Now, this (indicating) is all high 
122 ground, very high promontory that sticks out there 
(indicating). 

The first thing we did, in the spring or fall of 1948, there 
is another steep bank along here (indicating) which goes 
down. 

Can I draw a profile. 

Mr. Clark: Perhaps it might be better to say where you 
are putting these lines. 

The Witness: I am sorry. Almost the entire west half 
of lots 32 and 33 is a very high promontory. In the north¬ 
west comer of 32 is the highest point of the entire tract. 
It is almost equal to the second floor of a house; and then 
it slopes down gradually to the edge of 33, to the borderline 
between 33 and 34, and th*n it drops abruptly. 

Over here (indicating), perhaps 10 or 15 feet from the 
east end of 32 and 33, there is another low spot separated 
by a bank, with the result that through here (indicating), 
and running over to 34, and even to 35, is a level spot. 

I would say that is probably 150 feet long by, perhaps, 
50 to 60 feet wide. That is the only level spot on the entire 
ten-acre tract, except for a high place over on the front, 
that is not involved here. 

Mr. Clark: The question was as to improvements. 
The Witness: I will get to that. 


123 
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The Court: Yes. 

The Witness: Over here (indicating), on lot 32, in the 
corner, at approximately, I would say, 20 feet from the 
north end of lot 32, I rebuilt that incinerator that Mr. 
Brewood had used for years. That incinerator is approxi¬ 
mately 40 to 44 inches square, and it stands about 3 to 4 
feet high. It is made of brick, with a concrete bottom, an 
iron grate in it. 

By Mr. Scott: 

Q. Can you estimate the cost of it, Mr. Cook? A. Yes; 
it cost me $50. 

Back in the spring of ’49, we built a fence right through 
here (indicating). It is not quite in the middle of 32. 

Mr. Clark: The spring of what year? 

The Witness: 1949. The fence was constructed, I say, 
in the latter part of April or early May of ’49. That is a 
Sears-Roebuck French Provincial Cedar, 6-foot high, and 
the fence part is 40 foot long, except there is a 4-foot gate 
in it. 

By Mr. Scott: 

Q. Can you estimate the cost of the fence, Mr. Cook? 
A. Yes; the fence cost around $55.52, plus $12.08 which is 
the freight I had about three sacks of cement and 
124 some nails and stuff. It was put up by hand labor; 

that is, we did the work, ourselves, with the help of 
our friends. 

Q. Can you tell us what other improvements you have 
made? A. Starting in here (indicating), at the incinerator, 
in the fall of ’48, it came through the fence, followed right 
along the edge of this, just barely crossing over and parallel 
to the line between 33 and 34; and clear down here (in¬ 
dicating) we put in a walk. That is a bituminous walk on a 
sand base, with a brick edging. It is about 31 to 32 inches 
wide. 
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Q. When did you say that walk was constructed? A. 
It was constructed in two different stages, Mr. Scott. The 
first walk came through, was put in in the fall of ’48, almost 
simultaneously with the rebuilding of the incinerator; but 
it did not come clear to the house. It stopped up here 
(indicating), just about on the curve, somewhere near the 
borderline of 33 and 34, and we picked up there with a flag¬ 
stone, and came on down. Now, that project cost me $125. 

Q. $125? A. $125; but that did not prove satisfactory, 
so in the following year we rebuilt and picked up that flag¬ 
stone and finished up with the bituminous. 

125 Q. That would have been in the spring of ’50; is 
that correct? 

Mr. Clark: Your Honor, I would like to ask a preliminary 
question here. In the spring of ’50, it was on lot 34, was 
it not? 

The Witness: Yes; that particular part which was an 
extension, a rebuilding of the original. 

Mr. Clark: I object then to further testimony on that. 

The Witness: It is entirely possible there is a little 
part here, maybe 6 or 8 feet, that could have been on 33. 

By Mr. Scott: 

Q. Just restrict yourself to lots 32 and 33. A. The next 
thing we did was to come over here (indicating), which 
would be about in here somewhere on lot 35; but I can’t 
tell whether it would be in the middle or the north of the 
middle. But there is a waterspout there, that stands about 
3 foot high, and it is connected with a main or pipeline that 
runs from the house and is part of the outdoor watering 
system that has been there many years. 

We picked up there and brought that line over under 
that walk, and paralleled that walk down to the gate, and 
put another valve and another spout in. That is a 

126 %-inch lead pipe, 6 inches underground. 

Q. How much did that cost you? A. I have to esti¬ 
mate that, Mr. Scott, because at the same time I ran another 
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spout in another direction, not on those lots. They were 
about the same distance, but the total bill on that was $126. 
I think that it is fair to say, about half of that was on lots 
33 and 32. 

Q. Is there anything else? A. However, putting any¬ 
thing on that was no use. You had to run it clear over to 
pick up your source of supply. 

Q. Was there anything else? A. Yes. Right here, on 
lot 34, a repair job, just below the eastern boundary line 
of 33, there is a power outlet, a supply box, that supplies 
the underground cable which goes up onto 33, which sup¬ 
plies the floodlights that are up there. There are two flood¬ 
lights up on this lot, to illuminate this entire area. I had 
to repair that cable, for one thing, and put it under this 
walk. 

Q. Do you have an estimate of the cost of that? A. I 
couldn’t estimate it, but it wouldn’t be much, maybe $20 
or $25. 

Then I enlarged this compost pit over here (indicating). 
Mr. Brewood for many years had his fertilizer, compost 
pit, down here (indicating). I doubled the size, and 
127 it runs on past this fence. 

The Court: Are you stating the dates when you 
did this work, the water line and the underground cable and 
the improvement of the compost pit? 

The Witness: Well, all of it was done prior to June of 
1950, sir. 

To recapitulate, the incinerator and the walk, as far as 
lots 32 and 33 are concerned, was done in the fall of 1948. 

The Court: The incinerator and the walk? 

The Witness: Yes. 

The light work was done in the summer of ’49. The fence 
was done— 

The Court: The light work—you mean— 

The Witness: The underground cable was done in the 
fall of 49. The fence was put up in the latter part of 
April and May of ’49. The light and water main was put 
vin May and June of ’50. 
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In addition to that, we planted a number of azaleas, 
lobelia, forsythia, along the bank here (indicating) on lot 
33, facing lot 34. In the fall of ’48, I removed a stone 
stepping arrangement from lot 34 up onto lot 33, which 
Mr. Brewood had there. 

By Mr. Scott: 

Q. That completes the improvements that have 

128 been made since you took possession? A. Well, ex¬ 
cept that there has been constant operation on that 

compost pit. 

There was one further thing, that had been a gradual 
operation, and I can’t pin a date to it, because it started 
early in ’48; but, along the east side of lot 32, on the bank 
above the compost pit, and between that and the incinerator, 
there is and has been for a great many years a fill. It was 
a log fill that Mr. Brewood, or somebody, had put in there 
in the years gone by, and it started to cave-in and wash. 

The Court: When was that? 

The Witness: That would have been in the summer of 
’48, the late summer, the fall; and I have been working on 
that continuously. 

By Mr. Scott: 

Q. Mr. Cook, of your own knowledge, has Mr. Brewood, 
after the 21st day of May, 1948, and prior to June of 1950, 
has Mr. Brewood seen any of the work that you had been 
doing? A. To my knowledge, I never saw him see it; but— 

Mr. Clark: I object, Your Honor. 

The Court: What do you mean by “the work”? You 
mean the results of the work or the actual performance of 
the work? 

129 Mr. Scott: I will break it up into two parts. 

By Mr. Scott: 

Q. Did he ever watch you doing any of the work of im¬ 
provement? A. No. 
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Q. Do you know of your own knowledge whether he ever 
saw any of the improvements that you put in there, after 
they were completed? A. Do I of my own knowledge? I 
never saw him see it I know he was there. 

Q. Did you ever discuss it with him? A. Yes. 

Q. The improvements that you were making? A. Yes. 

Q. Can you, without being too particular about it, re¬ 
count those disucssions that you had with Mr. Brewood 
about the improvements you were making on lots 32 and 33, 
and when those discussions took place? A. Well, he was 
up there in the spring of ’49. To go back a little bit, so far 
as I know, Mr. Brewood did not return to Washington after 
he delivered possession and went to Florida in the fall of 
’48. He did return in the spring of ’49. He was there early 
in the spring. I didn’t see him, but I talked to him over the 
telephone, told him generally what we were doing. He 
advised me then that he had seen it. 

130 The Court: He advised what? 

The Witness: He told me he had seen it. 

The Court: Seen the work? 

The Witness: Yes. 

The Court: When was this? 

The Witness: This would have been early in the spring 
of ’49. I didn’t keep track of the time. 

Then, later in the spring, the same spring, and probably 
up into June, or maybe May, he called again and advised 
that he had been out at the house. Mrs. Cook was out of 
town, and we visited some then. I invited him to come out, 
and he said, “No; I was out there the other day, and went 
all over the place, but I couldn’t get in.” 

Then, the next time he was there would have been in 
September of 1949,1 think, in September, but Mr. Brewood 
could fix that time better than I, because it was either just 
before or just after he made a motor trip to Yellowstone 
Park, somewhere in Colorado. I had a conversation with 
him then, out in the driveway. He had been at the house 
sometime before I got there. Other people were there. 
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Mr. B rewood was there, but our conversation took place in 
the front of the house. 

By Mr. Scott: 

Q. What was the nature of that conversation; can 

131 you repeat it? A. Well, we went into a discussion 
of the hack lots. 

Q. What was said? 

The Court: What do you mean, “the back lots”? 

The Witness: I call them the back lots, Your Honor, the 
lots 32 and 33. 

Mr. Clark: I object, Your Honor, on the same ground. 

The Court: The objection is overruled. 

Mr. Clark: I have a blanket objection, too. 

The Court: You have that. The Court will state again 
that the blanket objection of the defendants, previously 
referred to in the record, is preserved as to this line of 
questioning. 

The Witness: There was some comment there as to the 
fence. He thought we were doing a nice job screening it 
off. He thought it was a good idea to screen that particular 
section off, in order to preserve the storage part from the 
rest of the lot. 

You see, that part back there (indicating) by the inciner¬ 
ator had always been used as a storage place for building 
materials and whatnot, and I continued the same use for 
it. It is unsightly from lots 33. and 34, so we build that 
there. He commented on that, about the purpose of screen¬ 
ing that away. 

132 The Court: Where is the storage place you speak 
of? 

The fitness: It is that level area. Your Honor, on the 
east side of lot 32, right in there (indicating). It is west 
of the incinerator, but east of that high bank, right there 
(indicating). 

I have fireplace wood, channel coal, building material, 
brick, slate, flagstone, and other stuff piled there. 
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By Mr. Scott: 

Q. After discussing the fence, what else was said in that 
conversation? A. When Mr. Brewood told me that he 
thought it was about time that we could finish up on those 
back lots, I told him, in substance, that I was ready any 
time he wants. 

Q. Ready for what? A. For the conveyance, to finish up. 
He said that he thought Mrs. Brewood was about ready to 
sign the deed, and that we might get to it before long. I 
said, * * I am ready any time you are.’ * He said, “You know 
what the price is,” and I said, “Yes.” It was very pleasant, 
and he was ready to leave. Mrs. Cook had gone in the house. 
He got in his car, and I understand he went nextdoor. 

Q. Did you have any further conversation after that 
date that you established just now as September, or 
133 thereabouts, in ’49? A. Not until the following June. 

Q. You had a conversation with him the following 
June. Can you place that date? A. It was on the 20th— 
no; I came back in the office on about the 21st or 22nd of 
June. I had been away, and my secretary advised me that 
Mr. Brewood had called. I returned the call at the same 
number he had given me. That would have been probably 
the 21st or the 22nd, but it was the day after, or two days 
following plaintiffs’ Exhibit 1 there. 

Q. And you called that number and asked for Mr. Bre¬ 
wood? A. Mr. Brewood answered the phone, after they 
got through that extension, that is. I think that is an 
apartment number. 

Q. Did you have any discussion about lots 32 and 33 with 
Mr. Brewood over the telephone? A. Yes. 

Q. Will you tell us what the conversation was ? A. He 
told me that they were ready to convey; that we should 
wind that up—and wanted to know what I thought about 
it. I said, “I am ready.” He said, “Well, the only thing 
that remains to be done is to get together on the price.” 

“Well,” I said, “as far as I am concerned, there 
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134 is no question of price,” and then for a few moments 
we had a rather heated discussion. Mr. Brewood 

contended that he had never agreed on a specific price. I 
insisted that he had, and I was standing on our original 
agreement. He said he was going to make some inquiries 
as to what he thought the property was worth; and I said, 
“Go ahead and make your inquiries, hut I am only con¬ 
cerned with our original arrangement.” 

We then made an appointment to meet a day or so later 
for lunch. I think we met down on Friday, June 23, at the 
Statler Hotel, for lunch. That was the first date that was 
convenient. 

Q. When you refer to your original agreement, when was 
that original agreement that you speak of made? A. Made 
on May 19, 1948. 

Q. On May 19, 1948. And where? A. Out there on the 
lot, I would say lot 34, or maybe lot 33, or on about the 
boundary line between them. 

Q. Did you on that day, at that place, have a conversa¬ 
tion with Mr. Brewood about lots 32 and 33? A. Yes. 

Q. As well as the rest of the property that you were 
talking about buying? A. Yes, sir. 

135 Q. Will you repeat the conversation that you had 
with Mr. Brewood that morning? A. Mr. Brewood 

and I had gone out in the back. I think Mrs. Cook and Mrs. 
Moody were already out there. Anyway, we all got to¬ 
gether. The question came up about the boundary line 
between 33 and 34, I have forgotten just how, but Mrs. 
Moody or Mr. Brewood was attempting to locate what we 
might say is the northeast corner of lot 34 which, incident¬ 
ally, was not actually located until after this suit was filed— 

Mr. Clark: Object to this. It is not responsive. It is 
an opinion of the witness. 

The Witness: I am sorry. 

The question of the boundary line came up between 33 
and 34. 

The Court: Trying to locate the northeast corner— 
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The Witness: Of 34. I asked Mr. Brewood about lots 
32 and 33, because it was perfectly obvious that there was 
an integrated unit there. You couldn’t even tell where one 
began and the other ended. You couldn’t, at that time, and 
we didn’t actually find out until two years later— 

Mr. Clark: That is not the conversation you had with 
Mr. Brewood at that time, is it? 

136 The Witness: No. 

The Court: Limit yourself to the conversation. 
The Witness: I asked Mr. Brewood about the disposition 
of lots 32 and 33. He asked me if Mrs. Moody had ex¬ 
plained the situation to me, and I advised that she had, to 
some extent, but that I would have to deal with him. I 
went ahead and explained to Mr. Brewood that I certainly 
was not interested in purchasing that property without 
those two lots; and he discussed at some length the fact that 
the title was held to those two lots, 32 and 33, in Mrs. 
Brewood’s name. The others were held jointly. He didn’t 
want to convey those lots then, but we had a considerable 
discussion there as to the value of them, the price. 

I asked Mr. Brewood what he thought he wanted for them, 
and he said he thought $2,500 for the two would be a fair 
price; and I didn’t quibble with him. The question of taxes 
arose, and I told him that we would be willing to pay the 
taxes from the date of settlement on the eight lots, until 
such time as conveyance of 32 and 33 would be made. 1 
was a little curious about how long it would take. There 
was nothing specific said as to time. He thought that it 
might be a few months. They were going to build a new 
home in Florida, and Mr. Brewood was of the opinion that, 
as soon as Mrs. Brewood was settled in that new 

137 home, and more or less adjusted herself, that she 
would not have the feeling that she had at that time, 

that she didn’t want to leave; was emotionally upset; and 
he just wanted us to ride along with him on that basis. I 
agreed to do it That was the sum and substance of the 
conversation there. 
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We stayed there and visited a little bit, and went back 
in the house; and I left, leaving Mrs. Cook and Mrs. Du¬ 
mont there. 

The Court: You left? 

The Witness: I left them there. I went bade to my 
office. 

By Mr. Scott: 

Q. And you signed the contract on the eight lots and the 
house? A. That is right 

Q. Where were you at that time? A. At the Statler 
Hotel. 

Q. About what time did you sign it? A. Somewhere 
around three to three-thirty in the afternoon. 

Q. And Mrs. Cook signed it at the same time? A. Yes. 
Mrs. Moody drew it up. 

138 Cross Examination 

By Mr. Clark: 

Q. Mr. Cook, I show you what has been marked for iden¬ 
tification as Defendants Exhibit No. 1, and ask you if you 
know what that is. A. Yes, that’s the agreement that we 
signed with Mrs. Moody down at the Statler Hotel that 
afternoon, one copy of it. 

Q. That is your signature on the bottom of it? A. Yes. 
Q. Did you read that before you signed it? A. What? 

Q. Did you read it before you signed it? A. Not in de¬ 
tail, no. It’s a standard real estate form. 

Q. You know the contents of it? A. Now I do, yes. 

The Court: What is the answer? 

The Witness: Now I do, yes. 

The Court: Will you repeat that. 

The Witness: I say now I do. 

139 By Mr. Clark: 

Q. Directing your attention to paragraph 17, didn’t you 
agree that this was to be the only contract between the 
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parties containing the entire agreement between the par¬ 
ties? A. No. 

Q. Yon didn’t agree to that? A. No, because that was 
not the entire agreement. That was only one phase of the 
agreement. 

Q. Doesn’t this contract state that it is the entire agree¬ 
ment? A. That contract reads there that that contains all 
the agreements of the parties on the phase of it, as to what 
it covers. 

Q. That this contract contains the final and entire agree¬ 
ment between the parties hereto, and that they shall not 
be bound by any terms, conditions, statements, warranties, 
or representations, oral or written, not herein contained. 
Isn’t that what it provides? A. That’s what you have 
read there, yes. 

Q. What do you contend was your agreement with Mr. 
Brewood? A. I contend that my agreement with Mr. Bre- 
wood was for the purchase of ten lots that were included 
in a whole, in a uniform tract. At that time there was no 
discussion of lot numbers. It was almost impossible 
140 to tell where one ended and the other started. We 
referred to them as the north lots, what is now 
known as 32 and 33. I contend that my agreement with 
him was to purchase the entire tract, and that we would 
take immediate conveyance of the eight lots, and that there¬ 
after the other two lots would be conveyed and we would 
pay what we agreed to pay on it plus the taxes. 

Q. That was one contract that you made with him? A. 
That was my thought, yes, sir. 

Q. That was your intent at the time? A. That was my 
purpose, that is what I was trying to do. 

Q. As a result of signing this contract, you later made 
settlement on this property, did you not? A. Oh, yes, the 
settlement, like the contract that you are reading from 
there, is just a part of the mechanical procedure that they 
use here in the District. 
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Q. Well, you made settlement on eight lots, and yon re¬ 
ceived a deed. A. We received a deed on eight lots, and 
paid the stipulated price for it. 

Q. Mr. Cook, you are a lawyer, are you not? A. Yes, 
but I am not a real estate lawyer. 

Q. Are you a member of this bar? A. In the District? 
No. I am a member of the bar of Missouri. 

141 Q. Of Missouri? A. Yes. 

Q. As a lawyer, you know that a contract for the 
sale of land must be in writing, do you not? A. As a gen¬ 
eral rule, yes. 

Q. Under the statute of frauds— A. There are a num¬ 
ber of exceptions to the statute of frauds, as I remember in 
law school. 

Q. You did take a written contract on eight lots? A. 
That is the procedure. 

Q. Why did you take a written contract on eight lots if 
an oral contract was good? A. Because you couldn’t have 
effected the conveyance in the District, so I was told by 
Mrs. Moody, and so I generally understood from living 
around here for a few years, unless you have one of those 
real estate forms that leads up to the settlement 

Q. How did you expect to effect settlement on lots 32 
and 33, then, without the real estate form? A. That would 
have to be executed, or a letter of intent, or any sort of an 
instruction to the title company, according to my under¬ 
standing, would suffice. 

Q. In other words, you needed a memorandum in writ¬ 
ing signed by the party intended— A. You needed some 
sort of a memorandum to the title company. You see, as 
I understand, you don’t have abstracts like we have back 
in Missouri. 

142 Q. And you have no such memorandum, at any 
time, on lots 32 and 33? A. No, we don’t. 

Q. How much did you pay for the eight lots? A. Forty- 
nine five. 




Q. Yon testified that yon would not have bought those 
eight lots unless the entire ten lots were sold, is that cor¬ 
rect? A. That’s correct. 

Q. You paid $49,500 down on a purchase of property 
and didn’t take a note or memorandum as to the two lots 
which were the determining factor in your signing that? 
A. I don’t quite follow your—I don’t quite follow the con¬ 
notation. You are asking me for some sort of a conclusion, 
and I don’t get what you are driving at 

Q. I will ask you again, then: You paid $50,000. A. 
Forty-nine five. 

Q. $49,500 in a real estate deal which you would not 
have made without lots 32 and 33 being conveyed to you. 
A. That’s right. 

Q. And you didn’t take a memorandum signed by the 
parties as to that? A. That’s right. There would have 
been two deeds and two deeds of trust 
143 Q. Those were only eight lots? A. No, on the 
whole. 

Q. There were two deeds? A. There would have been. 

Q. This walk that you put on the property up to the back 
door, a good part of that walk is on lot 34, is it not? A. I 
would say that it’s about half and half, sir. I think you 
will find that the total distance from the incinerator back 
to the shed where it terminates is about seventeen yards, 
and that about half of that is on 32 and 33, and about half 
of it on 34, although some of it does lap over into 7. 

Q. And the total cost of that I think you testified was 
$125? A. Yes. Not as it is now. 

Q. The original that you put on? A. The original walk, 
Mr. Clark, which came out to just about the boundary line 
from 34, from the incinerator, was black top. The rest of 
it was stepping stone flagstone that we had there. ‘And 
then we later brought it on down to the boundary line of 
34 and 33 with other blacktop. 

Q. That walk was put on there as a convenience to you, 
was it not? A. Well, I would say it was not only a con- 
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vemence to me but it was a necessity to the all the year 
around and the all-weather use of that incinerator. 

144 Q. It was a necessity for your use of the property 
that is in question here! A. Oh, yes, decided im¬ 
provement Otherwise, I wouldn’t have done it 

Q. The incinerator was placed there, or rebuilt, rather, 
as a convenience to you, also—your enjoyment of the other 
eight lots, was it not? A. Why, certainly, that’s where the 
other incinerator was. There is no other practical place 
in that area that you could put one. 

Q. You testified to a French provincial fence which you 
erected. That was to hide the incinerator and the re¬ 
mainder of lot 32 from view from your lot, was it not? 
A. That’s right, squared off, and it is an ornamental fence. 

Q. Could that be moved over to the boundary line of lot 
33 and 34? A. I don’t suppose it would be impossible to 
move it, sir. 

Q. It would be a simple thing, wouldn’t it? A. It would 
not. The end posts and the gate posts are set in concrete. 
Up towards the west end of that fence, as you get towards 
that high bank, the ground was ditched and the fence set 
down in it Furthermore, if you moved it over, it isn’t 
nearly long enough, because the embankment to 

145 which it hinges, runs away from it to the west 

Q. If your incinerator were placed here in the 
corner of lot 34, that fence could be across there and hide 
your incinerator, could it not? A. Oh, yes, that’s a matter 
of engineering, that could be done, but if you do, you get 
into the next phase, you spoil the entire esthetic quality 
of that place, you mar the beauty of it, you completely ruin 
the garden and it is right smack dab in view of that big 
picture window, right in front of it 

Q. I am asking you about the cost. A. I don’t know 
what it would cost. You would have to rebuild that in¬ 
cinerator. You’d have to knock it down. It is mortared. 

Q. This pipe carrying the water from down in here over 
to 33. A. And on into 32. vr 
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Q. And on into 32? A. Yes, that incinerator and that 
thing is over in 32. 

Q. I understand that; I am talking about the water pipe. 
A. Okay. 

Q. That was at least partially for your conveni- 

146 ence, was it not? A. And protection. 

Q. And protection? A. That’s right. In order to 
water the shrubs and plants which are there, some of which 
I put in, many of which Mr. Brewood put in, and also for 
fire protection. 

Q. When you testified that you have doubled the size of 
the compost pit in the rear of that, was there any cost in¬ 
volved to that? A. No, only my own labor. I didn’t con¬ 
tract it, no, sir; I used day labor. 

Q. You wanted a place to empty the leaves that you 
raked off of your yard? A. And make compost. 

Q. And make compost of it. A. Which Mr. Brewood 
told me how to make, and it is his old compost pit 

Q. And that would be used on your premises? A. That’s 
right. 

Q. Is there any forsythia and obelia plants which you 
testified you put on lot 33, were also to beautify your prem¬ 
ises as you looked north from your backyard? A. And 
from the picture window as you look east, because that 
whole area is in the direct view of the entire house, from 
the porch, the picture window, the kitchen, any place up¬ 
stairs you want to go. 

147 Q. How many of those bushes were planted there, 
do you know? A. I think probably a dozen. 

Q. Did you buy those from a— A. We bought them at 
different times from different dealers. You are talking 
about the azaleas? 

Q. The azaleas, the obelias, and the forsythia. A. The 
forsythia, as I recall it, was transplanted from splits that 
we had on the place. 

Q. There was no money involved, expense involved other 
than the cost of the bushes? A. Only my own labor—well, 
we bought fertilizer, we bought peat moss. 
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Q. Do you recall the cost of those shrubs? A. No,, I 
don’t; some were put in in ’48, some in ’49 and some in the 
spring of ’50. We put none on there since this controversy 
arose. '•' , * 

Q. There were a number already there? A. Oh, yes, it 
was heavily landscaped. There were many azaleas already 
there, a lot of laurel. 

Q. You testified you put in some stone stepping arrange¬ 
ments? A. No, I testified I took them out. 

Q. You took them out? A. Yes. 

148 Q. Where were they located? A. They were on 
lot 33, right adjacent to 34, just about where the 

curve is. 

Q. Around in here (indicating at blackboard) ? A. Some¬ 
where in there, yes, they were stone steps that ran up onto 
the high lot, and I took them out. 

Q. Do you think that was an improvement on 32 and 33? 
A. Decidedly. 

Q. There was no cost involved to that? A. Only the day 
labor. And my own work, for whatever it was worth. 

Q. You have also testified that you had been filling in, 
in the late summer of 1948, in the rear of lot 32. Did that 
run also over to lot 33? A. No, sir, that would be only in 
the spread of about thirty feet, perhaps, and it’s all to 
the north of the fence. That’s where the cave-in was on 
the old log fill. I also built it out farther towards the 
compost pit. 

Q. I show you what has been marked for identification 
as Defendant’s Exhibit No. 2, and ask you if that shows 
the area where the fill is. A. It shows only a part of it. 

Q. What part? A. It would show about the north, or 
the south part. 

Q. What were you using to fill it with? A. Almost 

149 anything I could get ahold of. The brick from the 
old incinerator is down in there, mortar, where we 

tore up out in front, and changed some walks around—I 
mean concrete blocks; there’s tin cans, there’s bottles, a 


few hunks of coal, some logs off of this pile, some of that 
locust stuff won’t burn—just almost anything that would 
make a fill, fill up space, and also the ashes from the in¬ 
cinerator are in there, except the wood ashes. 

Q. That fill didn’t cost you anything, then? A. Oh, no, 
there would be no—except day labor. Boosevelt would 
work on that once in a while. I didn’t contract that work. 
That was a continuing process. 

Incidentally, if this had not, the controversy had not 
arisen, I would have gone on farther south of that. In 
other words, there are two sections of that This shows 
only the last section. The other one is completely covered. 

Q. In other words, you would take tin cans and bottles 
which would not bum in the incinerator, of course, and 
other trash and things, and throw them into that low 
ground? A. And fill up that fill, yes. See, I don’t know 
whether I have made myself clear or not—let’s see that 
other picture; I think you have the one that is better than 
this one. 

Q. I have one that is taken further back. A. The wide 
angle lens here has distorted this size down here. 
150 See, these logs along the bottom are the logs that I 
laid down to mark the boundary of the compost pit. 

Mr. Scott: If the Court please, I don’t intend to inter¬ 
pose objection to this evidence, but could counsel identify 
or put a date on those pictures? 

Mr. Clark: Yes. May the record show these photo¬ 
graphs were taken in my presence on Tuesday, April 1, 
1952, Your Honor. 

The Court: Very well. 

It isn’t so much to identify the date when the photo¬ 
graphs were taken as it is, if you desire to make a specific 
record, to name the photograph from which the witness is 
testifying, or which the witness is identifying, by number. 

The Witness: I am speaking now, Your Honor, from 
Defendant’s Exhibit No. 2. 
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The Court: If you will mate reference each time you 
testify to a photograph, to its number, then it can be iden¬ 
tified for the purpose of the record. . . 

All right, proceed. 

By Mr. Clark: 

Q. I think you testified that this doesn’t show the entire 
fill. A. No, it doesn’t. 

Q. Directing your attention then to what has been 
marked as Defendants’ Exhibit No. 3 for identifica- 

151 tion, I ask if that shows the breadth of the fill A. It 
does not, because absolutely none of it is visible from 

this picture. 

Q. I ask you if what has been marked as Defendant’s 
Exhibit No. 4 for identification shows it. A. Yes, that in a 
way shows part of it, but you can’t see it because of that 
fence along there. Now, the first section of the fill is right 
in front of the incinerator. 

Q. Yes, that shows on Defendants’ No. 2. A. And be¬ 
gins about where, just about even with that big tree to the 
viewer’s right of the incinerator. 

Q. And how far does that extend to the south? Does the 
fill extend to the south? A. Oh, I’d say ten or twelve feet. 

Q. Thank you. When did you first discuss these im¬ 
provements with Mr. Brewood? A. When did I first dis¬ 
cuss them with him? 

Q. Yes. A. I think it was some time in the spring of 
’49—telephone conversation. 

Q. What was said over the telephone in regard to it? 
Did you explain what you had done, or what was said in 
the conversation? A. I think at that time I had not yet 
put the fence up, and I told him that we were getting ready 
to screen off the incinerator and put up a cedar post 

152 fence. He knew about the incinerator and that other 
stuff before that. 

Q. And what did he say in regard to the fence? A. He 
said that would be nice. 
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Q. You didn’t tell him where you were going to put it, 
did you? A. What? 

Q. Did you tell him where you were going to put it? A. 
I don’t recall that I mentioned the precise spot, because 
until I got the fence there, I wasn’t sure, myself. 

Q. Going back now to the 19th of May, 1948, in your con¬ 
versation with Mr. Brewood didn’t Mr. Brewood say that 
he would not convey these lots at that time—lots 32 and 
33? A. He said he didn’t want to. 

Q. He said he wouldn’t, didn’t he? A. I never got that 
impression, sir. 

Q. He said he didn’t want to convey them? A. That’s 
right. 

Q. Didn’t he also say, however, you may feel free to 
use them, keep the grass cut, the bushes trimmed? A. 
Why, certainly, he said that along with other things. I 
couldn’t have used them. He wasn’t intending to walk off 
and leave them. We were taking over. 

Q. So that at that time— A. I recall no specific discus¬ 
sion about mowing, but undoubtedly there was. 

153 Q. At that time he gave you permission to use 
these lots, did he not? A. I wouldn’t say that he 
gave me—if you are speaking in a legal sense, in the term 
that he gave a license, I would say no. I had the impres¬ 
sion, it was my understanding, and I think it was his, that 
I was taking possession of those lots. 

Q. During the time since you entered upon the premises 
in July 1948, to the present time, you have had continu¬ 
ously up until June of 1950, when this suit was filed, you 
have had the use of those lots, have you not. A. Oh, yes. 

Q. Have you been using the lots since then? A. Still am 
maintaining them. I took that dead tree off there that 
blew down just this last winter. 

Q. So that you have had the use of those lots for four 
years, have you not? A. That’s right, and I have also 
maintained them. 
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Q. When Mr. Brewood came to Washington, when was 
it that he first said that he was ready to convey any time 
you are? A. That was some time in the fall of* ’49—no, 
when—he was ready to convey any time? That would have 
been in June of ’SO. 

Q. You testified that in 1949 you had a conversa- 

154 tion with Mr. Brewood? A. That’s right. * 

Q. When was that? A. That was in the fall. 

Q. What was said on that occasion? A. I had been away. 
When I returned to the house, it was in the afternoon, Mr. 
Brewood was there. Mr. Cook was there. Other people 
were in the house. They had come out of the house, and I 
drove up there, just as they came out. 

The Court: This is June, 1950? 

The Witness: No, sir, this would have been in September, 

I believe it was, ’49. We stood there— 

- . * - • . *• ' • «* 

By Mr. Clark: - ] •• 

Q. Where did you and he talk? A. In the driveway, sir, 
in front. 

Q. There was no one else present in that conversation but 
you and Mr. Brewood? A. Mrs. Cook was there for a 
while. Then she went on in the house, and Mr. Brewood 
was getting ready to leave. 

Q. What was your conversation at that time? A. The 
question of those north lots came up. 

Q. What was your conversation? A. Well, the substance 
of it was that he asked me, or I asked him, rather; when we 
were going to be able to do something, and he said— 

155 Q. To do something? A. To do something—get 
the conveyance; that’s what I was talking about I 

didn’t formalize the language, sir. It was just a free con¬ 
versation for a few moments. I asked bim when we were 
going to be able to get it over with. He said he thought 
Mrs. Brewood would soon be ready to convey. She was 
feeling very much better. They were settled now in their 
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new home. And I said, “Well, I am ready any time yon 
are.” 

He said, “Yon know what the price is.” 

I said yes. 

Q. And nothing further was said about the price? A. 
No. 

Q. He said, “You know what the price is.” You didn’t 
say, “Yes, it’s so much”? A. No, I don’t think there was 
any question at that time. 

Q. No price figure was mentioned at that time, was there? 
A. No. It was understood. 

Q. When you came to Washington, when he came to 
Washington in June of 1950, you have testified that you 
called him on the telephone in response to a memorandum 
that he had called. A. Well, he had been here earlier, but 
I didn’t see him. 

156 Q. I am talking about June of 1950. A. Yes, okay. 

Q. When you had that telephone conversation 
with him, I think you testified on direct examination that 
the conversation, that you discussed the transfer of these 
lots at that time. A. That’s right. 

Q. And that price was mentioned at that time. A. That’s 
right. 

Q. In the telephone conversation? A. That’s right. 

Q. What price was mentioned? A. Mr. Brewood said in 
substance that everything is ready, Mrs. Brewood’s ready 
to convey; we should get together and get it over with, but 
the only thing remaining to be discussed is price. 

Q. What was your response to that? A. My response to 
that was that there is nothing to discuss about price, that 
is all settled, it is $2,500, and I am ready. 

Q. Did he agree that that was the price at that time? 
A. No. 

~Q. What did he say? A. He said he wanted to make 
some inquiry to find out what the fair market value was 
at that time. 
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157 Q. What were the heated words about? A. Be¬ 
cause I was a little provoked. I was completely 

taken aback at the thought that Mr. Brewood was not going 
through with that agreement. 

Q. The heated words were on your part, then? A. Well, 
and I think he was rather adamant in his position that he 
wanted to— 

Q. He denied that he had any contract with you, didn’t 
he? A. No, he did not. 

Q. He didn’t? A. He admitted every factor of the con¬ 
tract except price. 

Q. Didn’t he tell you that he would give you the first re¬ 
jection of this property? A. No, I recall no such conver¬ 
sation about rejection, there would be no point in it. 

Q. Anyhow, you did have heated argument over the 
price? A. A few heated words. 

Q. You said there was nothing else to it, that you were 
going to take it that $1,250 was the agreed price? A. $1,250 
apiece. 

Q. Then why did you make an appointment with him at 
the Statler Hotel to agree upon it? A. Because I 

158 thought I could convince him; I thought I could re¬ 
fresh his recollection, and I still didn’t believe he 

was reneging. 

Q. But you didn’t think he could convince you that he 
was right? A. I knew he couldn’t. 

Q. So you met at the hotel and you discussed it again? 
A. That’s right. 

Q. On that occasion he still said he didn’t have a contract 
with you, did he not? A. He still hadn’t made up his mind 
what he thought he was going to ask me for. 

Q. In other words, the bargain and sale for that land at 
that time, was it not? A. He was trying to bargain more 
money out of me. I asked him about it; he knew that the 
Phillips had started that new development. He had been 
up in the spring. He told me that Phillips had made him a 
proposition. In other words, since our first agreement, Mr. 
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Clark, in May of *48, that whole area had changed, as yonr 
picture shows. There is an entire new development, new 
streets have opened up. So that the situation had entirely 
changed, and the market value had gone up, there is no 
question of that. 

Q. This east of the entire tract was all woodland at 

159 that time? A. At that time everything along there 
to the north and south was all heavy timber—east. 

Q. Also to the north of it was wooded? A. Yes, except 
that lots, whatever they are—I believe it is 30 and 31—had 
been partially cleared. 

Q. There hadn’t been any construction on it? A. Oh, no, 
they were dead lots. 

Q. You thought you could use lots 32 and 33 for some 
time before 38th Street was opened up? 

The Court: 48th Street. 

The Witness: 48th Street 

By Mr. Clark: 

Q. 48th Street. That you would have the use of these 
lots for some time before 48th Street was opened up? A. 
At that time we discussed it, we never felt, in 1948, that that 
area would develop as fast as it did. We thought it would 
be years before that section went in. In fact, Mrs. Cook 
and I were given to understand by Mrs. Brewood—Mr. Bre¬ 
wood, rather—that property across the street there was 
held by estate owners, subdivided to be built on later. 

Q. That is across 48th Street? A. Across. At that time 
48th street was just a narrow dirt alley. 

Q. Mr. Cook, did you ever tell Mr. Brewood that 

160 you had paid -some assessments on these lots? A. 
No. 

Q. You have never paid any taxes or assessments on lots 
32 or 33? A. Not at all. I wasn’t supposed to do that until 
conveyance was made. Then I was to go back and pick up 
from the date of the settlement on the eight lots. I paid 
the assessments on 34, 35, 36, 37. 
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Q. Yes, but you didn’t pay any on 32 or 33? A- No, no. 

Q. For a water main? No. No. 

Mr. Clark: No further questions. 

Redirect Examination 
By Mr. Scott: 

Q. Mr. Cook, did you ever discuss with Mr. Brewood at 
any time improvements that you intended to make on those 
two lots, 32 and 33? A. Oh, yes, he knew very well that I 
was going to rebuild the incinerator, because in fact, after 
the contract and prior to the settlement, he made several 
suggestions about it, and I followed his suggestion and 
moved it 

Q. And he did not object to your rebuilding the incinera¬ 
tor. A. No. 

161 Q. When you put up the fence—A. I think, well 
at the time I talked to him over the phone the fence 
was not up. 

Q. At that time you said that you told him that you were 
going to, on cross examination, you said you were going 
to put up the fence, but you didn’t know where it was going 
to be, did you tell him the approximate location of it? A. 
Only to screen off the incinerator, have a storage space 
back there. 

Q. On cross examination you said that you did not get 
any kind of memorandum in writing on 32 and 33. Did you 
have a reason for not insisting on a written memorandum 
at that time? A. Well, yes, Mr. Brewood wanted us to ac¬ 
commodate him. The whole procedure, as far as I was con¬ 
cerned, was a matter of accommodating Mr. Brewood in his 
problem, and furthermore, I saw no reason why I should 
pay taxes and interest. It was agreeable to him. There 
was no question there of a written memo. 

Q. From the 19th day of May, 1948, until the 21st day of 
June, 1950, did Mr. Brewood ever say anything to you that 
would indicate that he thought that there was no agreement 
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existing between yon with reference to those two lots? A. 
I had no intimation whatever of any kind nor character 
nntil that telephone conversation on or abont the 22nd of 
Jnne of ’50. 

162 Mr. Scott: No further questions. 

Recross Examination 

By Mr. Clark: 

Q. Mr. Cook, these lots 4 through 7, and 34 through 37 
were conveyed from whom? A. Mr. and Mrs. Brewood. 

. Q. They were held jointly by Mr. and Mrs. Brewood? A. 
That’s right. 

Q. Was there any question raised about Mrs. Brewood 
joining in the conveyance of those lots? A. No. 

Q. Didn’t it seem unusual to you that Mrs. Brewood 
would be willing to sell the bulk of her home with the house 
on it, and yet refuse to sell lots 32 and 33? A. Not in view 
of his explanation, sir. 

Q. I don’t think I understood that, that she didn’t want 
to convey these, she wasn’t psychologically adjusted? A. 
She wanted some kind of—didn’t want to give up every¬ 
thing. I got the impression very distinctly that probably 
she wasn’t too happy about selling the whole thing. 

Q. Yes, but why should she, why was it explained to you 
that she kept these two lots? A. Because it would make 
her happier, it would make her more satisfied until she got 
settled in Florida, and probably— 

163 Q. Well, the only thing she could have done would 
have been to build on them, couldn’t it? A. I don’t 

know, there was a discussion of building, but not on those 
lots. 

Q. There was a discussion of Mrs. Brewood to build a 
little home there for herself, was there not? A. No, not at 
all, nothing like that was ever said. At one time in the 
conversations I asked Mr. Brewood if he was going to 
Florida permanently, and he said he didn’t know. He might 


some day come back to Washington. He said if he did, he’ 
was going to build on up the street; he owned some other 
property on up farther north, that he seemed to think were 
better building lots than these. . 

Q. Didn’t it seem strange to you that a man who had 
been a businessman all of his life would hold out these two 
lots without any intention of building or utilizing them for 
anything? • A. Not in view of his explanation. I accepted 
it. I was willing to go along with him. 

Mr. Clark: No further questions. 

Mr. Scott: The plaintiff rests. ■ '' 

% • , 

(The witness stepped down.) ... 

^ * 

Mr. Clark : Your Honor, at this time I should like to 
make a motion to strike all statements—negotiations, dec¬ 
larations, oral or written, by any of the parties 
164 hereto prior to May 21,1948, on the ground that they 
are violative of the parole evidence rule, and all 
statements made, or testimony given as to statements made 
by Mrs. Mary Moody Dumont, a witness for the plaintiff, 
out of the presence of the defendants, on the ground that 
they are hearsay, there having been no agency established 
to sell these lots, by her; and all evidence as to any subse¬ 
quent agreement or prior agreement to the written agrees 
ment as to any contract to sell lots 32 and 33 on the ground 
that such evidence is immaterial under the provisions of 
Section 12-302 of the District of Columbia Code for 1940. 


The Court: The Court will make a statement with re¬ 
spect to the case at this time. It is being made to set forth 
the Court’s position as of this time, for the benefit of the 
plaintiff, as well as for the record itself. That is to 
165 say, for the benefit of the plaintiff in the event the 
plaintiff sees fit to meet the points to which the Court 
will refer; the Court will entertain, if it is in order, and in: 
order that a full record may be made, and all parties may 
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present their evidence nnder their respective theories, the 
Conrt would entertain a motion to permit plaintiff to make 
a motion to raise its rest, if it sees fit to do so under, the 
circumstances. 

There is one outstanding point in this case to which little 
reference has been made, which the Court considers to be 
an extremely crucial point, and a point that constitutes a 
hinge upon which elements of the case rest that may be very 
important. 

I refer to the situation respecting Mrs. Brewood and her 
attitude, her relationship in this whole situation. 

This may be a little bit unorthodox, and sometimes the 
Court would wait until all the evidence is in and announce 
its opinion, which the Court will do, but in order that the 
whole situation may be made dear, the Court will state what 
is in the Court’s mind. 

As the Court views this situation, it is one in which the 
plaintiff and the defendant, husbands, conversed with ref¬ 
erence to this property. The plaintiff states that he ad¬ 
vised the defendant that he was interested in what has been 
referred to as the eight lots in the rectangle, but that 
166 he would not be interested in them in and of them¬ 
selves, and would only be interested in them if, as 
and when the additional two lots, numbers 32 and 33, could 
be made, and would be made the subject of the sale. 

The plaintiff has testified with reference to the conversa¬ 
tion, and the testimony is, as the Court recalls it—and the 
Court is not attempting to use the exact words—in effect 
that the defendant stated that it would be agreeable to him, 
but that he would suggest that the eight lots, the rectangle, 
be made the subject of contract and sale and deed, and that 
the remaining two lots, in view of what the plainitff had 
said, would be the subject of a deed at such time in the fu¬ 
ture as the defendant Albert Henry Brewood’s wife, also 
defendant, namely, Addie Laura Brewood, would bring 
herself to the point of being willing to execute a deed for 
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the property, and it was on the basis of that situation that 
the plaintiff dealt with respect to the property. • v • 

That later, after the defendant’s husband had retnrned r 
and in telephone conversation, he indicated that he, or they r 
were ready now to go ahead and complete this transaction. 

Plaintiff farther testified that in the original conversa¬ 
tion to which the Court has referred, the figure of $2^00 
for the two lots, or $1,250 a lot for the two lots in contro¬ 
versy, was mentioned. 

Now, going back to the conversation later referred 

167 to, in which the defendant husband stated he would 
now be ready to proceed, the plaintiff states that he 

then said, “Very well, go ahead,” and the defendant hus¬ 
band stated, “There is only one thing left to be considered, 
and that’s the price.” Whereupon, the plaintiff husband 
stated that that has already been agreed to, there is noth¬ 
ing to be agreed to in that respect And the defendant hus¬ 
band stated that he disagreed and that he would have to 
look into the question of the present market value of the 
property. 

Now, the plaintiff is seeking by complaint to secure spe¬ 
cific performance to the contract for the sale of the two lots, 
which is agreed and conceded to be a verbal contract, and 
which plaintiff states is taken out of the statute of frauds 
by the part-performance of the improvements testified to. 1 

The point that the Court has in mind is this: There is no 
testimony here that the defendant wife at any time agreed 
to convey this property. There is no testimony here show¬ 
ing that the husband occupied the position of agent to the 
wife as principal. 

As the Court views it, the mere existence, the marital 
status of husband and wife does not carry with it a pre^ 
sumption, certainly not positive showing, but even a pre¬ 
sumption, unless the Court is persuaded to the contrary, 
of ability of the husband as principal to bind the 

168 wife in a transaction involving property which is, as 
this record shows, the sole property of the wife. 
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So that, as the case now stands, the Court views the situa¬ 
tion as one in which an agreement, and this is taken most 
strongly in favor of the plaintiff, if the motion is made, as 
I assume it would be, that the plaintiff contracted with the 
defendant husband for the purchase of two lots outside of 
and additional to the lots mentioned in the written contract, 
that those two lots were the subject of the oral contract and 
need not be in writing for the reasons that I have stated— 
There is no showing here that the husband could bind the 
wife to an agreement to sell those lots. There is no show¬ 
ing here that the husband could bind the wife to an agree¬ 
ment to sell those lots. There is no showing that there was 
any agreement or contract with the wife to sell the lots. 

The contract which the plaintiff seeks to enforce is a con¬ 
tract with the defendant husband, unless the plaintiff con¬ 
tends it was a contract with the defendant wife on the 
theory that the defendant husband is the agent of the de¬ 
fendant wife, and that defendant husband’s statement that 
the defendant wife would sign at such time as she mentally 
adjusted herself and came to the conclusion that she was 
agreeable to signing, would be binding on the defendant 
wife. 

At the present time, as the Court views it, that is 
169 an essential element that isn’t present, and unless 
there is some showing to the contrary, that is the 
Court’s position at this time. 


172 Mr. Scott: If the Court please, there were two bits 
of testimony by Mr. Cook, one as to a talk with Mr. 
Brewood out in front of the house, at which time he had said 
that his wife was, he thought, almost ready to convey. Then 
there was the discussion over the telephone at which time 
he said they were ready to convey. 

The existence of the agency between Mr. and Mrs. Bre¬ 
wood is peculiarly within their own minds. 



The question had arisin in my mind, and I was consider¬ 
ing the possibility and probability on cross-examination, of 
determining what the relationship was between them as to 
those lots. As a result I did not question Mr. Cook on a 
discussion that he had had with Mrs. Brewood prior to set¬ 
tlement date. 

If the Court would allow, we would ask leave to re-open 
and put Mr. Cook back on the stand and let me ask about 
that conversation. 

The Court: The Court will permit the plaintiff to reopen 
and call witnesses. 


Floyd L. Cook the plaintiff herein, having previously 
been duly sworn, was recalled and testified further as fol¬ 
lows: 

Mr. Clark: This, Your Honor, is subject to my 
173 same objection. I am not objecting to Your Honor’s 
discretion in permitting plaintiff to reopen, of course, 
but I am objecting to the statements—oral statements made 
with Mr. Brewood or any discussion concerning them, on 
the usual blanket exception. 

The Court: Is this testimony as to conversations be¬ 
tween the witness and Mr. — 

Mr. Scott: Mrs. Brewood, Your Honor. 

The Court: Very well. The Court will hear that testi¬ 
mony. 

Further Direct Examination 
By Mr. Scott: 

Q. Now, Mr. Cook, prior to settlement date, which has 
been established as June 29,1948, did you ever talk to Mrs. 
Brewood about these two lots? A. Very briefly. 

Q. Will you tell us what the conversation was? 

The Court: When was it? 

The Witness: It would have been after the 21st. 

The Court: After the 21st of what? 






The Witness.: Of May ’48, and prior to settlement, and 
it would have been not long after Mrs. Brewood returned 
from Florida. I can’t fix the exact date. 

By Mr. Scott: 

174 Q. Who was there during the conversation. A. 
Well, Mrs. Cook and I had gone out to the house, as 

we did frequently during that interim period. We were 
there on the porch late one evening. Mr. Brewood got up 
and went into the kitchen. 

Q. Well now, just the four people were there. A. Just 
the four of us. There was no one else there. 

Q. Very well. A. Mr. Brewood got up and went into the 
kitchen. Mrs. Cook followed him. The purpose was to get 
some refreshments of some sort. While they were gone 
Mrs. Brewood turned to me and just asked “Is the arrange¬ 
ment on the north lot satisfactory?” And I said “Yes.” 
And that is all there was to it. 

Q. That was all the conversation— A. There was no 
conversation about details or anything like that. We went 
ahead and discussed the furniture— 

Mr. Scott: Your witness. 

The Court: “Is the arrangement on the two lots satis¬ 
factory?” 

The Witness: The north lot. We always referred to 
them that way. 

Mr. Scott: No further questions. 

Further Cross-Examination 
By Mr. Clark: 

Q. Do you know when that was? A. Not any more def¬ 
initely than I said a while ago. 

175 Q. And Mr. Brewood went out into the kitchen 
when she asked you that? A. That is right. 

Q. Did you discuss anything else about them? A. That 
was all that was said about the real estate. 
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Q. Didn’t discuss what the arrangements were? A. No. 

Q. Did she discuss anything about the rest of the tract? 
A. About the what? 

Q. About the rest of the tract, the eight lots. A. There 
was no further discussion about real estate. There was some 
discussion about some furniture, some personal property. 

Q. In other words, in a conversation that you were hav¬ 
ing, in which no mention had been made about the real 
estate— A. Well, we had been talking about real estate all 
evening about all of the lots, sir. But that is the only con¬ 
versation I can recall that was particularly directed to 
those two lots. 

Mr. Clark: No further questions. 

Mr. Scott: Step down. 

(The witness left the stand.) 

Mr. Scott: Call Mrs. Brewood. 

176 Mr. Clark: Your Honor, under the provisions of 
Title 14, Section 306 of the District of Columbia 

code— 

The Court: What is the number? 

Mr. Clark: 14-306, Your Honor. 

“In both criminal and civil proceedings husband and 
wife shall be competent but not compellable to testify 
for or against each other.” 

Under the provisions of that section of the code I t hink 
that Mrs. Brewood should be given the opportunity at this 
time to refuse to testify in a suit brought against her hus¬ 
band. 

Mr. Scott: If the Court please, it is against both of them. 

Mr. Clark : But if you call her to testify as to what he 
said, the suit is againts him too. 

Mr. Scott: I wouldn’t ask her a single question about 
him. 

Mr. Clark: The suit is against the two of them jointly, 
that is true— 
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The Court: The Court will overrule that. 

Counsel may proceed. 

Mr. Scott: I will ask Mrs. Brewood to take the stand. 

Thereupon, Addie Laura Brewood a defendant herein, 
was called as a witness by counsel for the plaintiff and, 
having first been duly sworn, was examined and testified as 
follows: 

177 Mr. Clark: May I ask a preliminary question to 
make my objection for the record! 

The Court: You may. 

Mr. Clark: Mrs. Brewood, do you desire to take the stand 
and testify against Mr. Brewood, the defendant in this case 
who is your husband! 

The Witness: No, I do not care to testify against my hus¬ 
band. 

Mr. Clark: Do you stand upon your rights under the 
statute not to be compelled to testify against him! 

The Witness: I do. 

Mr. Clark: I object, Your Honor, to this witness being 
called. 

The Court: Overruled. 

Direct Examination 
By Mr. Scott : 

Q. Mrs. Brewood, you have heard the discussion that led 
to my calling you to the stand. I think that what we want 
to get are the facts with reference to the business relation¬ 
ship between you and Mr. Brewood with reference to the 
property which you own in your own right. 

Had you ever discussed with Mr. Brewood the possibility 
of selling what we referred to as Lots 32 and 33! A. No— 

Mr. Clark: I object to that, Your Honor, on the ground 
that under Section 14-307 of the D. C. Code this wit- 

178 ness is not competent to testify as to confidential 
matters between herself and her husband. Conver¬ 
sations that were made between husband and wife are 
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strictly privileged mider the code, even thongh the wife does 
testify against the husband. They are not competent. 

The Court: Overruled. 

Mr. Clark: I understand that ruling and that objection 
of mine stands as to all similar testimony? 

The Court: Your objection will lie as to the entire line 
of inquiry. 

Mr. Clark: Yes, Your Honor. 

By Mr. Scott: 

Q. Had you ever discussed at any time with Mr. Brewood 
the possibility of selling lots 32 and 33? A. No. 

Q. You had never gone into that subject. A. No. We 
had decided that we would sell what we considered the 
homesite, which has been very thoroughly described as in 
the rectangle plot of ground. 

Q. Have you ever owned any other property in the Dis¬ 
trict in your own name? A. No. 

Mr. Clark: I object to that, Your Honor, as being imma¬ 
terial. 

The Court: The answer may stand. 

179 By Mr. Scott: 

Q. The answer was no, was it not? A. That is 

right. 

Q. Did Mr. Brewood ever raise the question with you 
about the possibility of letting lots 32 and 33 go with the 
other eight lots, if the prospective purchaser said that he 
wouldn’t buy the eight lots without the other two? A. We 
made up our minds eight lots was the limit. 

Q. You had discussed it with him? A. We had made up 
our minds that we would retain lots 32 and 33 for our own 
personal use. 

Q. You had discussed it with him? A. Yes. Before they 
ever appeared that was thoroughly understood between my 
husband and myself. There is no doubt in my mind. 
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Q. The question had been raised, then, whether 32 and 
33 would be sold? A. No. 

Q. Well, how had you happened to decide so deter¬ 
minedly, if you hadn’t discussed it? A. Simply because 
we felt that those two lots did not go with that particular 
plot. 

Q. Yes, but the only thing I am asking you now is whether 
you had discussed it. Something caused you to discuss it 
and determine that. Was there any discussion between you 
and your husband as to whether or not you would let 
180 32 and 33 go? A. I don’t seem to recall any such 

conversation, no. 

Q. But you had determined— A. I had come back from 
Florida. I was very tired, and I—not the trip that every¬ 
body has been talking about. We go down there every win¬ 
ter and have for many, many winters. But I had come back 
and I said “It is time that we should get rid of the place.” 
I meant the homesite. 

The house is large. The grounds are large. They re¬ 
quire a great deal of care and they were just getting be¬ 
yond my strength. So, therefore, I think eventually, why 
not now. 

But we determined at that time that we would not sell 
lots 32 and 33. That has been understood by the real estate 
men who were called in to appraise the property. 

Q. Are those lots for sale now? 

Mr. Clark: I object to that. That doesn’t go to this 
question. 

The Court: The witness may answer, for what it is 
worth. 

The Witness: I don’t know that I can say yes or no to 
that, Mr. Scott: 

By Mr. Scott: 

Q. Did you agree to the statement that Mr. Brewood 
made, that the lots could be sold to Mr. Cook for an unde¬ 
termined price about the 21st of June, 1950? A. Oh 


181 well, I think in the meanwhile we had agreed, we had 
discussed it then, that the lots were worth a certain 

sum, and that we felt that we should secure that ■sum. All 
of this testimony that I have heard has not— We never 
named a price to ourselves as to what they were worth be¬ 
fore. 

Q. Did you authorize Mr. Clyde Garrett to write to Mr. 
Cook and offer him the lots for $6,000? A. I didn’t, no. 

Q. You did not authorize that. A. No. 

Q. Had you ever told your husband that he could author¬ 
ize the sale of the lots for $6,000? A. Since, as you say, he 
is my agent, he probably did that. 

Q. He was your agent, then? A. Yes, he probably did 
that. 

Q. And your husband was the agent for you in handling 
any of your business affairs? 

Mr. Clark: Now, I object. The witness answered “Since 
you say he was my agent.” She hasn’t testified to that 

The Court: What is the question? 

By Mr. Scott: 

Q. Has Mr. Brewood always acted as your agent in any 
business affairs in which you might be concerned? A. I 
would say, Mr. Scott, that we work as a team. We discuss 
these things. We decide what we think is the right thing 
to do, and when we come to a decision it isn’t 

182 his decision. It isn’t my decison. It is a joint de¬ 
cision. 

Q. But either one of you can carry it into effect? A. I 
guess that would be the case. 

Mr. Scott: No further questions. 

Cross-Examination 
By Mr. Clark: 

Q. Mrs. Brewood, did you ever authorize Mr. Brewood to 
offer to sell these lots 32 and 33 to Mr. Cook or to Mr. 
and Mrs. Cook in May of 1948? A. No. 
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Q. And if any offer was made for the sale of those lots by 
him on your behalf, it was against yonr instructions? A. I 
certainly did not want to part with those two lots; never. 

Q. And did you authorize him to offer them to anybody 
at that time? A. Well, if I did, my memory is very poor— 

Q. Did you or did you not, Mrs. Brewood? A. No. 

Mr. Clark: Very well. That is all. 

Mr. Scott: The plaintiff now rests, Your Honor. 

(The witness left the stand.) 

The Court: The Court would suggest that— There has 
been no motion made. The Court can merely express its 
attitude in order that counsel for the plaintiff might 
183 be advised of the situation. 

Counsel for the plaintiff has acted upon the state¬ 
ment of the Court’s attitude and has introduced additional 
evidence, and the plaintiff has again rested. 

Mr. Clark: I had a pending motion on the evidence, Your 
Honor. If you want to consider that with an additional 
motion, I move now for judgment upon the evidence as ad¬ 
duced by the plaintiffs in their case. 

The Court: The Court’s attitude is that in view of the 
record and acting upon the assumption that this matter will 
in any event be appealed, and in order that a complete rec¬ 
ord may be presented, any ruling upon the motion should 
be deferred until the close of all the evidence. 

If the defendant wishes to proceed, he may do so at this 
time. 

Mr. Clark: Will Your Honor rule upon the motion to 
strike the evidence at this time, that is, all parol evidence 
violative of the parol evidence rule, and also the evidence 
of oral statements and all afterwards as violative of the 
statute of frauds, and particularly the evidence of hearsay 
as to Mrs. Moody and Mrs. Moody Dumont? 

The Court: The Court will overrule that motion at this 
time. 

Mr. Clark: Mr. Brewood, will you take the stand, please? 


184 Thereupon, Albert Henry Brewood a defendant 
herein, was called as a witness by counsel for the 
defendants, and having been first duly sworn was examined 
and testified as follows: 


185 Mr. Clark: Your Honor, I offer what has been 
marked as Defendants’ Exhibit No. 1 for identifica¬ 
tion, being a copy of the contract of sale, in evidence, dated 
May 19, 1948. 

Mr. Scott: No objection. 

The Court: It will be received. 


Direct Examination 
By Mr. Clark: 

Q. State your full name, Mr. Brewood? Albert Henry 
Brewood. 

Q. Where do you live, Mr. Brewood? A. 236 Worth 
Court, West Palm Beach, Florida. 

Q. What is your occupation? A. Engraving and print¬ 
ing business. 

Q. In the city of Washington. A. Yes. 

186 Q. How long have you been in business here? A. 

About fifty years. 

Q. Mr. Brewood, did you at one time own premises known 
as 2211 King Place, Northwest? A. I did. 

Q. Did you sell part of those premises? A. I did. 

Q. And to whom did you sell part of those premises? 
A. Mr. and Mrs. Floyd Cook. 

Q. They are the plaintiffs in this case? A. Yes. 

Q. What was the date upon which you sold part of these 
premises to the Cooks? A. May 18, 1948. 

Q. Are you sure of that date? A. It could have been the 
nineteenth. It may be the nineteenth. 

Q. Prior to that time, had you listed this with a real 
estate agency in the city of Washington? A. Yes; with 
Metzler & Company. 





118 


Q. As a result of that listing, was this property adver¬ 
tised in the paper? A. Yes. 

Q. Subsequent to that advertisement, did you meet 
either of the plaintiffs in connection with this prop- 

187 erty? A. Did you say— 

Q. Did you meet either of these plaintiffs in con¬ 
nection with that property? A. Yes. 

Q. When was that? A. It was on the eighteenth that I 
met Mrs. Cook. 

Q. Where was that? A. On the premises. 

Q. About what time of day was that? A. It was before 
noon. 

Q. Did you then discuss the prospective sale of the 
premises to her? A. I have never talked to her about the 
sale. 

Q. Who else was there at the time? A. Mrs. Moody was 
there. 

Q. Did Mrs. Cook indicate a desire to purchase? A. Very 
keenly. She was quite eager to purchase. 

Q. Did you have any conversation concerning lots 32 and 
33 with her on that day? A. No. 

Q. There were no discussions in your presence? A. Ab¬ 
solutely none. 

Q. When did you next meet either Mr. or Mrs. Cook? 
A. It was the next day that they came, and I think it was 
toward late afternoon. 

188 Q. Did both of them come? A. I think so. 

Q. Was that also at 2211 King Place ? A. Yes. 

Q. Was anyone else present then? A. I think Mr. Metz- 
ler, Jr., was present. 

Q. Do you know whether Mrs. Moody was there? A. I 
am trying to think if that was the day I signed the contract. 
I think Mrs. Moody was there. 

Q. On that occasion, did you show the plaintiffs around 
the premises, or go around them with them? A. I think we 
walked around the grounds, just here and there. 


119 


Q. And did Mr. Cook ask yon to designate the boundary 
line between lots 33 and 34? A. Yes. 

Q. Did you designate to him where the boundary line 
was? A. Yes. 

Q. Was there any discussion concerning lots 32 and 33 
with him or with Mrs. Cook at that time? A. Not about 
buying them. 

Q. Was there any discussion about them? A. Yes. I 
stated that we owned them but we didn’t want to sell 
them. 

189 Q. Was anything said on the part of Mr. Cook 
concerning those lots? A. He was interested in 

knowing about them, and I told him that we had definite 
plans, or rather, indefinite plans for their use later on, and 
that they were not in the picture at all, but he would be 
perfectly privileged to use them until such time as we 
wanted to dispose of them. 

Q. Did you say anything then about selling them to him? 
A. Why, no. 

Q. You told him that he could use them? A. I thought 
it would be a very decent thing for me to say, and I did; 
yes. I wanted him to use them and enjoy them until such 
time as we were ready to dispose of them. 

Q. You say you signed this contract on the nineteenth of 
May for the sale of the eight lots? A. Yes. 

Q. Then did you return to Washington in September, or 
rather, were you in Washington in September of 1949, and 
telephone Mr. Cook? A. Yes. 

Q. During that telephone conversation, was there any 
offer made by you to convey lots 32 and 33 to the Cooks? 
A. Absolutely no. 

Q. That was not discussed. A. Not dis- 

190 cussed at alL 

Q. When, if ever, did you first discuss the sale of 
these lots to Mr. and Mrs. Cook? A. The only offer I ever 
made them was when we met at the Statler. 

Q. Approximately when was that; what year was it, do 
you recall, Mr. Brewood? A. June, 1950. 
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Q. Prior to meeting him at the Statler, had you had a 
telephone conversation with him? A. Yes. 

Q. A few days before? A. The day before. 

Q. And, in that discussion, was there any mention of the 
sale of lots 32 and 33? A. Yes. 

Q. As accurately as you can recall, state what was said 
over the telephone between you and Mr. Cook the day be¬ 
fore you met at the Statler in June of 1950. A. I had been 
approached by a builder to sell those lots, a Mr. Phillips. 

Q. Was that Mr. Frank Phillips? A. Mr. Frank 
Phillips. And I told him that I had promised to give Mr. 
Cook the first choice on those lots, and until I dis- 

191 cussed it with him, I would not discuss it with Mr. 
Phillips. 

Q. Did you tell this to Mr. Cook on the telephone that 
day? A. Yes; and then I was about to discuss further with 
him, when Mr. Cook said, “Well, let’s don’t discuss it over 
the telephone; let’s have lunch together, tomorrow.” 

I said, “I don’t see any reason why we can’t discuss it 
now.” And he said, “Well, let’s have lunch together.” 
So I agreed to have lunch with him the next day. 

Q. You made an appointment the next day to have lunch 
with him? A. That is right 
Q. At the Statler? A. That is right. 

Q. During that conversation, was any mention ever made 
of a sale of those lots? A. No, sir. 

The Court: Which conversation? 

Mr. Clark: The telephone conversation, Your Honor. 

By Mr. Clark: 

Q. Was there any heated argument over the telephone? 
A. No. 

Q. Was there any specific promise made to convey these 
lots to him at that time? A. No. We hadn’t even 

192 reached—I hadn’t even made him an offer of sale 
at that time. 

Q. When you met at the Statler the next day, describe 
briefly, please, as well as you recall, what was said at that 
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time. A. Well, we talked, or rather, Mr. Cook talked about 
a lot of things, about happenings around his place, and 
what he had done in the way of changes and alterations, 
and the afternoon was wearing on, and I was getting a 
little fidgety, and wanted to get away. It seemed to me 
like it was about two o’clock; and I said, “We haven’t yet 
talked about the matter that we came to talk about. I am 
here to offer you these lots. I agreed to do it, and I am 
here to offer them. In checking the recent sales,” I said, 
“I have found that lots of that sort had sold for anywhere 
from $3,000 to $3,500.” 

Q. Apiece? A. Apiece. And that I was offering him 
these two lots for $6,000. 

Q. What did he say to that? A. Why, he turned to me 
and said, “We have already got an agreement about those 
lots.” I looked at him in utter amazement. I said, “What 
do you mean?” He said, “Why, you have agreed to sell 
me those lots for $2,500.” I looked at him, and I said, 
“Are you kidding?” He said, “Why, no. I was never 
more serious in my life.” 

193 Well, I was so stunned by it that I guess I could 
hardly speak for a minute; and I said, “Well, that is 
the most absurd thing I ever heard of.” He said, “Well, 
then, I guess I will have to sue you.” And then I jumped 
out of my seat and I said, “Go ahead and do it.” 

With that, I walked out of the room; thanked him for 
the lunch, and walked out. 

Q. That is all the conversation you had? A. I agree 
with him it was a little bit heated at the moment. 

Q. That was the conversation at the Staffer, you mean? 
A. Yes. 

Q. At any time up until June of 1950, had Mr. Cook or 
Mrs. Cook indicated that they had any contract to purchase 
these lots with you? A. No. It was the biggest surprise 
I ever had. 

Q. Had you ever offered to sell them prior to that time? 
A. No. 
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Q. You have testified that you gave Mr. Cook permission 
to go on and use these lots. Did you know of any improve¬ 
ments that were being made on those lots during the 
time — A. One time, when I returned to Washing- 

194 ton I called Mr. Cook on the telephone, in a friendly 
way, to find out how he. was enjoying the place, and 

he told me at that time—it seemed to me like it was 
probably the second winter when I came up— 

Q. That is, after the sale? A. After the sale. —and he 
said, “Well, I tore down that old incinerator that you had 
down there, and put up a nice new incinerator, and I have 
done a lot of things back there.” I said nothing, but I 
thought he had an awful lot of nerve to tear my incincera- 
tor down and build one of his own, but I didn’t remonstrate 
with him. At that time, there had been no indication that 
that property was going to be developed, and I figured, 
“Well, it is his business. He thinks it is going to be a long 
time before I will be in a position to sell those lots, and 
so he is going to do these things for his own benefit.” So 
I said nothing about it, but I did think he had quite a lot 
of nerve to tear my incincerator down. 

Q. You had already an incincerator erected upon that 
lot? A. Yes; and the one he had built is a wee bit better, 
but it isn’t that much better that justified the destruction 
of the old incinerator, in my opinion. 

Q. Did you know about any other improvements 

195 that he put on those premises? A. Vaguely, I think 
he said he had done a little planting, which didn’t 

concern me a bit, except it irritated me a little bit. I don’t 
know whether he noticed it, but I felt he had a lot of nerve 
to be doing these things on the property that I had given 
him the privilege of using. 

Q. Did he say anything to you about constructing a walk 
down to the incinerator? A. I saw some stepping-stones 
leading up to that place, but I never got back far enough 
to see where they turned or how they got back there. 
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Q. Did he ever say anything to yon about a fence? A. 
He may have, on the day when we were at lunch, but up to 
that time — 

Q. Not prior to that conversation? A. No. 

Q. Yon say you may have seen some steps as you went 
back there. When was that, Mr. Brewood, do you recall? 
A. It seemed to me it was in the following spring after the 
sale, which would be what—1949?—sometime in the sum¬ 
mer, when I was up. 

Q. Did you go out to the premises on that occasion? A. 
Yes. 

Q. What happened when you went out there? A. Well, 
one time I went there, and there was no one there 
but the maid—and, bear in mind, this was the place 
196 that we loved and cherished, and so I was naturally 
interested in what the Cooks had been doing; and 
I stepped out the back, through what we call the dog-trot, 
the breezeway, and I looked over the grounds. 

Q. That is in the rear of the house? A. Yes. 

Q. At that time, was there any black-top walkway. A. 
No. I saw some stepping-stones. I saw some stepping- 
stones, that Mr. Cook mentioned yesterday, but I never saw 
the black-top walkway. 

Q. Where were the stepping-stones? A. They led from 
the rear of the house to the rear of lot 34—I mean, to the 
middle of lot 34, where they taper off and go around on 
the other two lots. 

Mr. Scott: Would you distinguish between stepping- 
stones and flagstones? I think Mr. Cook testified about 
flagstones, and there were some steps. 

Mr. Clark: I will ask Mr. Brewood to clarify that, if he 
will. 

The Witness: Well, a stepping-stone, it is a flagstone, 
that you step from one to another. . . • 
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By Mr. Clark: 

Q. They weren’t stepsf A. No; on the level 

Q. Since this suit has been filed, have yon been on 

197 lots 32 and 33! A. No. 

Q. Have yon been over and looked onto lots 32 
and 33? A. I recall that I walked back one time and looked. 
It is rather hard to say whether yon are on lot 33 or lot 
34 when yon walk back in that area. I am definite, I never 
was back more than on a foot or two of 33 at any time. 
The Court: At any time after what? 

The Witness: After the sale, Your Honor. 

By Mr. Clark: 

Q. I am talking about after the suit was filed, and we 
were preparing for the trial of this case. A. Well, I am 
sorry; I didn’t understand. 

I was up on those lots the other day, I mean, the other 
week, for the first time in all that time, and we had to climb 
up the bank to get on them from the backstreet. 

Q. Did you see the improvements as they were then on 
these two lots? A. Yes. 

Q. Approximately when was that, that you were there? 
A. About ten days ago, I would say. 

Q. I show you what has been marked for identification 
as Defendants’ Exhibit No. 2, and ask you if that is the 
condition as it existed when you saw it there? A. 
Yes. 

198 Q. In front of the incinerator as it is protrayed in 
this photograph, and down this bank, what is that on 

the bank there (indicating)? A. It looks like a lot of tin 
cans and bottles and debris that he had tossed over there 
helter-skelter. 

Q. Were you there and saw that? A. Yes. 

Q. And is that what it is? A. That is what it is. 

Q. Prior to that time, had you ever seen the fence there, 
prior to visiting there about ten days ago? A. A fence 
here (indicating)? 
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Q. The provincial fence. A. No. 

Mr. Clark: I offer this in evidence, Your Honor. 

The Court: It will be received. 

(Photograph heretofore marked Defendants’ Exhibit 
No. 2 for identification, was received in evidence.) 

By Mr. Clark: 

Q. I show you what has been marked for identification 
Defendants’ Exhibit No. 3, and ask you what that portrays? 
A. Well, that is taken from the rear, from 48th Street, 
and it is of lot 32, and maybe a little edge of 33. 

199 Q. On the right side of that picture appears a 
house. Is that the house that is now under construc¬ 
tion? A. It is now under construction; yes. 

Mr. Clark: I offer that. 

The Court: It will be received. 

(Photograph heretofore marked Defendants’ Exhibit 
No. 3 for identification, was received in evidence.) 

By Mr. Clark: 

Q. I show you what has been marked for identification 
as Defendants’ Exhibit No. 5, and ask if that portrays the 
fence as it was when you were out there? A. Yes. 

Mr. Clark: I offer that in evidence. 

Mr. Scott: No objection. 

The Court: It will be received. 

(Photograph heretofore marked Defendants’ Exhibit No. 
5 for identification, was received in evidence.) 

By Mr. Clark: 

Q. I show you what has been marked for identification as 
Defendants’ Exhibit No. 7, and I ask you if that is the con¬ 
dition of part of lot 32 at the time you were out there? 
A. Yes, sir. 

Q. Looking at that picture, you see in the center 

200 of it a small brick incinerator. Do you recall the 
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approximate size of that, when yon saw it—the dimensions 
of it? A. I would say, about 4 by 4. 

Q. What abont the height? A. I would say, that high 
(indicating), which would probably be 3-foot-6. 

Mr. Clark: I offer this in evidence. 

The Court: It will be received. 

(Photograph heretofore marked Defendants’ Exhibit 
No. 7 for identification, was received in evidence.) 

By Mr. Clark: 

Q. From your observation of the improvements that you 
saw there the other day, about ten days ago, could those 
improvements be moved easily to another adjacent lot? A. 
Well, I think the fence could be moved, with some salvage. 

Q. The incinerator it would be impractical to move? A. 
Yes; I guess it would. 

Q. How much of that walk is on lots 32 and 33; can you 
estimate that? A. Well, I would say, 50 per cent of it, 
about half of it, would be on 32 and 33. 

Q. And the other half is not — 

Mr. Scott: Just a moment, if I may object to the form 
of the question. Is this by personal observation 
201 or with reference to the drawing? 

Mr. Clark: I intended it to be from his personal 
observation. 

The Witness: Yes; I was up there and saw it. 

Mr. Scott: No objection; I withdraw it. 

By Mr. Clark: 

Q. Did you make inquiry concerning the value of these 
lots in 1950, June of 1950, prior to talking with Mr. Cook? 
A. Yes. I called up a neighbor across the street and 
checked with him. He had sold more lots than anybody, 
and I called him up and found out that he had sold a 
couple of them in the neighborhood for $3,500. 

Q. And you had also talked to Mr. Phillips about it? 
A. Yes; Mr. Phillips called me about it. 
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Q. And that figure of $6,000 for the two lots, that you 
gave to Mr. Cook at the Statler at lunch, was, in your 
opinion, the value of those lots at that timet A. It was a 
very liberal offer, in my opinion. 

Q. Do you think the lots were the same value in the 
middle of July, 1950, when this suit was filed t A. I am 
afraid I didn’t 

Q. About three weeks after this conversation in July of 
1950, was the value about the same as what you have testi¬ 
fied to it was on the twenty-first of June? A. About three 
weeks after? 

202 Q. Yes. A. After my conversation — 

Q. After your conversation with him, had the lots 
changed much in value? A. I get what the sense of the 
question is, now, yes. The lots would not have changed 
in three weeks, no. 

Q. From your observation of these, did these improve¬ 
ments enhance the value of your property, lots 32 and 33? 
A. If you wanted to build anything on there, you would 
have to tear that all down and clean them up, to begin with, 
clean up the trash that is all over the back there now. 

Q. Mr. Brewood, who owns lots 32 and 33? A. Why, I 
own them. 

Q. Mrs. Brewood does not own them? A. They have 
never been in Mrs. Brewood’s name at any time. 

Mr. Clark: I would like to have this marked for identi¬ 
fication as Defendants’ Exhibit No. 8. 

(Deed to two lots was marked Defendants’ Exhibit No. 
8 for identification.) 

By Mr. Clark: 

Q. I show you what has been marked for identification 
as Defendants’ Exhibit No. 8, and I ask you if you 

203 can identify that document? A. Yes; it is the deed 
to the two lots in question, lots 28 and 29 — 

Mr. Scott: Suppose I could see that, Counsel, before you 
do too much talking about it? 
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Mr. Clark: Yes. We stipulated this at pretrial. 

The Court: That is the deed referred to in the pretrial 
stipulation? 

Mr. Clark: No; this is not that deed. This is the deed. 
Your Honor, conveying the property originally to Mr. Bre- 
wood. 

The Court: What is the date of it? 

Mr. Clark: April 27, 1922. 

The Court: When you speak of ‘‘the property,” what 
are you speaking of; lots 32 and 33? 

Mr. Clark: Lots 32 and 33, together with two other lots 
in that area. 

By Mr. Clark: 

Q. Whom is that deed from? A. The owner was Linda 
Hutchinson Webb. 

Q. Is that from whom you bought these lots? A. Yes. 

Q. Does the description of the property in that deed in¬ 
clude in it lots 32 and 33, the lots now under litigation? 

A. That is right. 

204 Q. To whom is that deed made? A. Albert H 

Brewood. 

Mr. Clark: I offer it in evidence, Your Honor. 

The Court: It will be received. 

(Deed heretofore marked Defendants’ Exhibit No. 8 
for identification, was received in evidence.) 

By Mr. Clark: 

Q. Since receiving the deed to that property, have you 
ever conveyed these lots to anyone? A. No. 

Q. And they still remain in your sole name? A. Yes. 

Q. Mr. Brewood, have you at any time offered these lots 
for sale to Mr. and Mrs. Cook prior to June of 1950? A. 
Absolutely no. 

Q. Have you made any oral contract for the sale of these 
lots whatsoever? A. Any what? 
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Q. Any oral contract for the sale of these lots whatso¬ 
ever. A. Absolutely no. 

Q. Did your contract in May, May 19,1948, include only 
lots 7, 6, 5, 4, 37, 36, 35 and 34? A. Yes. 

Mr. Clark: That is all I have. Just a minute. I would 
like to ask one more question. 

205 By Mr. Clark: 

Q. At the time that you listed this property with 
Mr. Metzler, did you authorize him to, or at any time after 
you listed it, did you authorize him, or any employee of 
his, as your agent to sell or offer for sale lots 32 and 33? 
A. I did not. 

Q. You didn’t want to sell those lots at that time? A. 
I didn’t want to sell them at that time. That’s why they 
were withheld. 

Cross-Examination 

By Mr. Scott: 

Q. Mr. Brewood, there was some testimony about when 
you went out to see the property, and I am not sure that 
I got it all straight. If I may go back over that with you 
just a moment: how many times did you say you had been 
there since you signed the contract, and that was the nine¬ 
teenth. Did you say how many times? A. I don’t think 
so. I can’t recall definitely. I was there several times, but 
this was four years ago, and I can’t remember every time 
I did this or that. 

Q. I am not mad at you about that — A. I know, but I 
am not mad, either. 

Q. I thought you mentioned different times that you had 
been there. You continued to live there until July 

206 4 or July 5? A. 1948; yes. 

Q. That was when you moved out and the Cooks 
moved in? A. Yes. 

Q. Starting with that date, you were not back to the 
premises that fall, were you? A. No. We went right down 
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to Florida, as I recall it, immediately, and sometime during 
the winter I came back and I found in storage, among my 
things, a fire-screen that we should have left, and I picked 
it up and took it out there and delivered it to the Cooks ’ 
maid. 

Q. Was Mr. or Mrs. Cook there at the time? A. No; 
they weren’t there at the time. 

Q. That would have been the winter, maybe late ’48 or 
early ’49, would it? A. Yes. 

Q. That you were out there to return a fire-screen, but 
the Cooks were not there? A. That is right. 

Q. When was it that you said you saw the incinerator, 
the new one? A. I never saw the incinerator until the 
other day I walked up on the back lots with Mr. Clark. I 
wasn’t there when they took the pictures, but I walked up 
there ahead of time. 

Q. With the exception of that return of the fire- 
207 screen, do you recall any other visits you made out 
to 2211 King Place prior to June of 1950? A. Yes; 
I made one other call, as^I recall it, and I saw both Mr. 
Cook and Mrs. Cook at that time, and walked around the 
grounds, as I recall it, in front. I don’t remember going 
in the back, but we walked around the front, and I chatted 
with them about bushes, and things, how we had cared for 
them, and what to do about them, and we just had a nice 
conversation. 

Q. And with the exception now of the fire-screen time, 
and this date when you talked out in front, were those the 
only times you recall being on the premises from July 5, 
1948, to June of 1950? A. Those are the only times I can 
recall; yes. 

Q. Wasn’t there one other time that you mentioned in 
your direct examination, where you said that you were, 
after all, attached to the place, had lived there for a long 
time, and you went back out to see just what it looked like 
and what improvements were going on? A. That could 
have been. 
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Q. The Cooks weren’t there that day, were they? A. I 
have only seen the Cooks on the premises one time. 

Q. Since Jnly? A. That, I am very sure aboot. 

208 Q. You think there may have been two occasions 
that you visited 2211? A. Yes. There might have 

been a second occasion I visited. I am not dead-sure about 
that 

Q. But there could have been? A. It could have been; 
yes. 

Q. You aren’t absolutely sure you did not make two 
visits out there? A. That is right. 

Q. I will ask you if, in our request for admissions, you 
denied the statement or denied the question that you had 
been there at least on two occasions? You recall the letter 
or the admissions that I sent to you and asked you to give 
us certain information? A. Yes. 

Mr. Clark: Could counsel give the number of the inter¬ 
rogatory? 

Mr. Scott: Request for Admission 78. 

j 

By Mr. Scott: 

Q. Do you recall, Mr. Brewood, you said, in that, that 
you had not been out to 2211 in the absence of the Cooks 
on at least two different occasions — A. No; I don’t re¬ 
call. I don’t remember my answer there. I was just as 
truthful then as I am trying to be now. 

Q. I understand, Mr. Brewood. I just wondered 

209 what had refreshed your memory? A. This thing 
is four years ago, my friend. 

Q. I understand, Mr. Brewood, but this is a case of in¬ 
terrogatories that have been sent to you only recently, and 
No. 78 of the interrogatories, which are in the record and 
which I refer to, states: 

‘‘That the defendant, Albert Henry Brewood, personally 
inspected said premises referred to in paragraph 2 above 
during the absence of plaintiffs on at least two occasions.” 

And your answer — 
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Mr. Clark: Paragraph 2 of the answer! 

Mr. Scott: Paragraph 2 of your answer to the Request 
for Admissions No. 78,—“They deny the truth of the 
matter set forth in paragraph 21.” 

By Mr. Scott: 

Q. Has something refreshed your memory since the time 
that you answered the Request for Admission? A. Well, 
it must have, because I don’t even recall my answer there. 

Q. Mr. Brewood, the eight lots, were those in your names 
solely? A. They were in our joint names, and I de¬ 
liberately put them in our joint names, because I always 
considered that our home tract of ground. These 
210 other two lots were both bought at odd times, more 
or less for speculative reasons. 

Q. Without any intention to build on them? A. Not 
knowing what I wanted to do. I have had some thoughts 
of building on those two lots; yes. 

Q. Let’s go back to the date of the discussion and the 
signing of the contract. You signed, you say, on the nine¬ 
teenth of May? A. Yes. 

Q. When did Mrs. Brewood sign, do you know? A. Well, 
at that time she was in Florida, and I think she got back 
about two days later, and then signed. 

Q. When she returned from Florida, then the contract 
was given to her and she signed it. Do you know why the 
contract that you have was not dated—with your signa¬ 
tures — 

Mr. Clark: I was going to say, the contract shows that 
it is dated with the date of the acceptance. 

. By Mr. Scott: 

Q. The nineteenth; but no date for the signatures. There 
was no date in that contract for your signature or for Mrs. 
Brewood’s signature. Do you know why it wasn’t dated? 
A. No; I didn’t even know it wasn’t. 
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Q. Mr. Brewood, was there a mistake in date 

211 there, as to when yon saw Mr. and Mrs. Cook ont at 
2211? Yon testified that yon met them first before 

noon on May 18th. A. Wait a minnte; I didn’t meet them 
on May 18th. I met Mrs. Cook. 

Q. Before noon? A. Before noon. I didn’t see Mr. 
Cook until the next day. 

Q. From the day that they first saw the place, on the 
eighteenth, they signed the contract the next day. There 
were just the two days of consideration, was there not? 
A. Yes. 

Q. And yon met Mrs. Cook at 2211 on the morning of the 
eighteenth? A. As near as I can remember; yes. 

Q. Are you pretty sure of that? A. Yes; I am pretty 
sure of it. 

Q. But yon didn’t meet Mr. Cook? A. I did not meet 
Mr. Cook until the following day. 

Q. Yon were in court when Mrs. Moody testified? A. 
Yes. 

Q. Did yon hear her testify to the fact that she took Mrs. 
Cook to the premises for the first time late in the after¬ 
noon of the eighteenth? A. I didn’t know her testimony 
about that, but I am telling yon what I remember; and I 
think it was before noon. 

212 Q. Did Mrs. Moody bring Mrs. Cook ont to the 
premises to see yon on the morning of the 

eighteenth? A. No. 

Q. Mrs. Moody was not with her? A. Mrs. Cook was 
with Mrs. Moody when I first saw her, and that was the 
morning, before noon, of May 18, as I remember it. 

Q. Couldn’t it have been the nineteenth? A. I don’t 
think so. If the contract was signed on the nineteenth, no. 
It was the eighteenth. 

Q. When did the advertisement appear in the paper the 
first time, do yon know? A. It was the eighteenth. 

Q. It appeared on the eighteenth? A. Yes. 
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Q. In the morning of the eighteenth, Mrs. Cook, by her¬ 
self, came to 2211 King Place to see the property; is that 
correct? A. My recollection is that I first saw Mrs. Cook 
before noon on the eighteenth. 

Q. I ask yon again, was Mrs. Moody with her? A. Mrs. 
Moody was with her when I first saw Mrs. Cook. That 
conld have been the nineteenth or it conld have been the 
eighteenth. I can’t be positive about it, but I think it was 
the eighteenth. 

213 Q. You think it was the eighteenth? A. Yes. 
Where were you on the seventeenth-of-some-thing? 

Mr. Clark: Just a moment, Mr. Brewood. 

By Mr. Scott: 

Q. I told you, in the first place, Mr. Brewood, I am not 
taking too much exception to failures to remember those 
things; but here we have several well-established dates, 
and you have several well-established dates, and those are 
the ones you are referring to, and I want you to be sure, 
when you say you saw Mrs. Cook for the first time, with 
Mrs. Moody, on the morning of the eighteenth, I just want 
you to be sure that is what you are saying. A. I think so. 
I am not going to say I know, because I don’t know posi¬ 
tively. 

Q. That is perfectly all right, Mr. Brewood. 

When you saw Mrs. Cook and Mrs. Moody on either one 
of those days, Mr. Cook was not there? A. Mr. Cook was 
not there the first time I saw Mrs. Cook. 

Q. And, the first time you saw Mrs. Cook, you had no 
discussion about lots 32 and 33? A. None, except they 
were not for sale; and I don’t think the matter was raised. 
But, if it was, my simple answer was that they were not in 
the deal. 

214 Q. You said on direct examination that you did not 
discuss lots 32 and 33 with Mrs. Cook on the first 

meeting? A. Other than to say they were not for sale. 
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Q. You did tell her, then, they were not for sale, did you? 
A. I don’t know whether that question was raised, but she 
clearly understood it. 

Q. She clearly understood what? A. That those lots were 
not for sale. 

Q. How did she understand it if there was no discussion 
of it, Mr. Brewood? A. Mrs. Moody testified she told her 
that. 

Q. Why did Mrs. Moody testify to that? A. Sure, I told 
Mrs. Moody they were not in the deal, and the advertise¬ 
ments said they were not in the deal. 

Q. Did Mrs. Moody come back and ask you about 

215 those particular lots at any time? A. Yes. 

Q. What did you tell her then? A. That they were 
not for sale. 

Q. Did you tell her that people who were interested in 
them or asked questions about them would have to talk to 
you about them? A. Yes. 

Q. Mr. Brewood, you testified on direct examination that 
somebody came again in the late afternoon of May 19. Was 
Mrs. Cook there on the late afternoon of May 19? A. Mrs. 
Cook was there every night for the following two weeks. 

Q. I am asking you about May 19. A- Yes. 

Q. That is the date the contract was signed? A. Yes. 

Q. Was Mr. Cook there in the late afternoon of May 19? 
A. I think so, but that could have been the evening of 
May 19. 

Q. When was the contract signed by you? A. On the 
nineteenth. 

Q. Do you know what time of day? A. In the afternoon. 

Q. About what time? A. Three or four o’clock, I 

216 would guess. 

Q. Isn’t it true, Mr. Brewood, that Mrs. Moody 
called you at the office and said she had an offer from the 
Cooks, and that she would like to bring it down to the office 
and have you sign it, and you suggested that, No, she bring 
it out to the house, that you were on your way home; and 
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she brought it out to the house sometime that afternoon? 
A. I signed it there; yes. 

Q. Therefore, it couldn’t have been after three or four 
o’clock in the afternoon when you first saw Mr. Cook, could 
it? A. What-on-earth difference does it make? I don’t 
know exactly; I don’t remember exactly. 

Q. All right, Mr. Brewood, you don’t remember exactly. 
Is it possible you saw Mr. Cook and Mrs. Cook on the morn¬ 
ing of May 19th? A. Yes; that is possible. 

Q. And it is possible, then, that during the morning of 
May 19th, you, Mr. Cook, Mrs. Cook, and Mrs. Moody were 
together in the yard of 2211? A. On the morning of May 
19th? 

Q. Any time prior to your signing the contract. A. I 
don’t think so. 

Q. You don’t believe that, at any time prior to your 
217 signing the contract on the 19th day of May, that 
you and Mr. Cook and Mrs. Cook, at least, and may¬ 
be Mrs. Moody, were out in the backyard of 2211? A. I 
can’t recall that. 

Q. You testified on direct examination that you walked 
through the yard. What day was that? A. I walked 
through the yard with Mr. Cook? 

Q. With Mr. Cook. A. The following day after I first 
saw Mrs. Cook. 

Q. That would be on the nineteenth, then? A. Yes. 

Q. What time of day; do you remember that? A. Well, 
it was pretty late in the afternoon. 

Q. Pretty late in the afternoon? A. Yes. 

Q. When you did that, Mr. Brewood, was anything said 
between you and Mr. Cook about lots 32 and 33? A. The 
only thing I have ever said about those two lots is that 
they were not for sale; but I did tell him that I had no 
thought in mind at the present time of selling them, and 
that he was privileged to use them, if he could enjoy them, 
as long as we had no use for them. 
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Q. Mr. Brewood, when was it yon came np and talked to 
Mr. Phillips abont the value of those lots? A. When? 

218 Q. When did you talk to Mr. Phillips about those 
two lots? A. In June of 1950. 

Q. In June of 1950. And when did you list them with 
Mr. Metzler? 

Mr. Clark: Pardon me, I think that should be clarified, 
as to which lots he is talking about. 

Mr. Scott: Lots 32 and 33. 

By Mr. Scott: 

Q. Didn’t you say on direct examination that you called 
Mr. Metzler about selling those two lots? A. About selling 
those two lots? 

Q. Yes. A. Why, no. 

Q. Sometime recently? A. No. 

Q. You testified that you couldn’t list them, or you 
couldn’t offer them for sale, because you had promised to 
give Mr. Cook first chance at them? A. That is right. 

Q. Wasn’t that in the conversation with Mr. Metzler— 
you were going to call Mr. Metzler after finding out the 
value— 

Mr. Clark: Your Honor, his testimony is it was Mr. 
Phillips. 

219 Mr. Scott: I am sorry,—Mr. Phillips. 

The Witness: Yes. That is what I couldn’t under¬ 
stand. 

By Mr. Scott: 

Q. Mr. Brewood, when was it that you had promised Mr. 
Cook first chance at these lots? A. Sometime during or 
after the sale was made. 

Q. You had told Mr. Cook that, if you ever sold them, he 
could have first chance at them; is that your testimony? 
A. Yes. • 

Q. When you were out here with Mr. Cook, did you have 
any conversation about that incinerator, at all? A. No. 
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Q. Was the incinerator in a delapidated condition at the 
time? A. My old incinerator was working, bnt it wasn’t 
as nice as the one Mr. Cook has built, but it was doing a 
good job, and it was all right for me. 

Q. Isn’t it a fact, Mr. Brewood, that in your discussions 
with Mrs. Cook, you said that you thought one of the first 
things she had better do was to fix up that incinerator? 
A. No; and you know that. 

Q. There was no discussion with Mrs. Cook? A. No; 
absolutely. 

220 Q. Or Mr. Cook, about the condition of the incin¬ 
erator? A. No. 

Q. But it was in a delapidated condition, or not a perfect 
condition, at the time? A. That is right. 

Q. About the description of the boundary line between 
lots 33 and 34, did you attempt to show Mr. Cook what the 
boundary line there was? A. Yes. I pointed to a stake on 
the 48th Street side of it, an iron stake that I had driven 
in the ground sometime previously, and then I walked with 
1 him along the line and I attempted to find the stake at the 
driveway at the comer of lot 7, and there were some very 
prickly bushes there that I didn’t want to get under to put 
my hand on the stake, but I said, “ It is in those bushes 
somewhere”; and then we sighted along there, and I showed 
him where the line was, by sighting from the front to the 
back. 

Q. The discussion that was had at the time that you were 
showing Mr. Cook the boundary line between those two lots, 
I think you testified that there was a discussion about them, 
about lots 32 and 33, and that you said that you owned them 
and didn’t want to sell them. Did the Cooks say anything 
to you about wanting them at all? A. Only that if ever we 
were ready to sell them, they would like to have first 
choice. 

221 Q. Was there any discussion about the value of 
these lots, as far as the privacy of the house was 

concerned? A. No. 

Q. Was that mentioned? A. No. 
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Q. Was there any discussion of the complete integration 
of the entire tract as a single unit? A. No. They seemed 
very indifferent about those, and— 

Mr. Clark: Just a minute; there is no pending question, 
Mr. Brewood. 

The Witness: Excuse me. 

By Mr. Scott: 

Q. At that time, didn’t you, on direct examination, say 
that the Cooks seemed to be interested about those two 
lots? A. They were casually interested, but they made no 
show of it, to make any effort to buy them. 

Q. There was a discussion, though, at that time, about 
the possibility that they might own them one day; is that 
correct? A. I don’t think there was at that time; no. 

Q. Wasn’t that the time that you told them that if you 
ever sold them, that you would give them first chance at 
them? A. I did, sometime during our talk, then or 
222 later; but whether it was at that moment, or a day 
later— 

Q. You are not too sure as to that? A. No. 

Q. When you testified on direct examination that the 
first talk you had with the Cooks about the sale of lots 32 
and 33 was in June, 1950, your answer would have to be 
qualified to this extent, would it not: that you were talking 
there about actual conveyance, rather than whether they 
could ever buy them? 

Mr. Clark: Object to that, Your Honor. This witness 
has testified. If he wants to ask him what his testimony 
was, again, he can do so. But I don’t think he should put 
words in the witness’ mouth. 

The Court: I think you can call for what took place, 
what the conversation was. 

By Mr. Scott: 

Q. You testified on direct examination that first time you 
ever talked to the Cooks about the sale of these lots was in 
June, 1950; is that correct? A. Yes. . • 
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Q. And you testified that sometime, it may have been on 
the nineteenth, or a day later, or sometime in there, you 
talked to the Cooks about the possibility of their buying 
those lots, or at least you would give them fist chance at 
them if you ever sold them; is that correct? A. That 

223 is correct, but my recollection of the exact minute 
that this discussion took place is not— 

Q. Is not clear? A. No; is not clear. 

Q. But it wasn’t as late as June of 1950, was it? A. No. 

Q. You had discussed the possibility of selling the lots 
to the Cooks before June of 1950? A. Yes. 

Q. At any time when you were talking to them about 
giving them a chance to buy, if you ever sold, did you ever 
mention any kind of value on the lots? A. No. 

Q. Did they ever ask you what kind of price you would 
have in mind? A. No. 

Q. If you did sell? A. No. 

Q. Mr. Brewood, in your opinion, what were the lots 
worth in 1948, in May of 1948? A. I couldn’t have an opin¬ 
ion, because the whole tract was undeveloped. It was woods. 
It seemed very remote that any houses would be built there 
in the very near future. 

Q. 48th Street was a dead-end street then, wasn’t 

224 it? A. That is right. 

Q. Unimproved? A. That is right. 

Q. Just a dirt road? A. Yes. 

Q. No utilities out there? A. No utilities. 

Q. But since that time, 48th Street has been opened 
through, and utilities have been put in? A. Yes. 

Q. Has the road been improved? A. Yes. 

Q. So that the value of the lots today, I think you have 
testified to this, is greater than it was in June or May of 
1948? A. Yes. 

Q. And you say that you think that the lots are worth 
about $3,500 today? A. Yes. 

Mr. Clark: I object, Your Honor. The testimony was, 
in June of 1950, when the suit was filed, June of 1950, not 
today. 
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The Court: The Court doesn’t recall that there was any 
question on direct examination as to the value today. 
225 Mr. Scott: I am sorry.. 

By Mr. Scott: 

Q. Your testimony then was that, in June of 1950, your 
estimate of the value of the lots was about $3,000 or $3,500? 
A. Yes. 

Q. Would you have any opinion on how much those lots 
have increased in value from May of 1948 to June of 1950? 
A. I didn’t set a value on them in 1948, so how could I have 
any idea of what the increased value would be? 

Q. Lots 34, 35, 36, and 37 were for sale in June of 1948? 
A. Yes. 


226 Q. As to the improvements that were put on lots 
32 and 33, and grouping them as to what you knew 

about them, did you ever tell Mr. Cook to stop what he was 
doing with lots 32 and 33? A. No. I felt like telling him 
but I didn’t. 

Q. You acquiesced in what he was doing? A. I said 
nothing. 

Q. Have you ever told him to stay off lots 32 and 33? 
A. My attorney did, after he sent us a letter saying what 
he was about to do. 

227 Q. When was that letter written? A. Mr. Clark 
can probably give you that date. 

Q. About the time this suit was filed? 

Mr. Clark: I have got it here. 

By Mr. Scott: 

Q. Since that time, Mr. Brewood, since the attorney wrote 
the letter, have you done anything further to keep Mr. Cook 
off of lots 32 and 33? A. It has been in the attorney’s 
hands since then. 

Mr. Scott: Let the record show that the letter is dated 
June 28,1950, of Mr. Garrett 





228 The Court: The Court is inquiring whether this 
situation is covered by the next to the last paragraph 
of the items under the caption, ‘ 1 Stipulation,’’ in the pre¬ 
trial order, wherein it is stated, “It is stipulated that, on 
June 30, 1950, plaintiffs received notice of termination of 
defendants’ offer to sell lots for $6,000; on same date re¬ 
ceived notice of date of termination of permission to use 
lots 32 and 33 and received notice to remain off the lots.” 

Does that cover the situation? 

Mr. Scott: Yes, Your Honor; it does. 


Redirect Examination 
By Mr. Clark: 

Q. Mr. Brewood, these things that you have testified to 
occurred, that is, concerning the original sale of your home 
there, have occurred about how long ago? 

The Court: Doesn’t that speak for itself? 

229 The Witness: About four years ago. 

The Court: That is a matter of calculation. 

The Witness: Yes. 

By Mr. Clark: 

Q. And you don’t remember, do you, accurately, the dates 
and times of the occurrence of these events? A. I am 
ashamed to say I don’t remember exactly, or very vividly. 

Q. But, to the best of your ability, your testimony has 
been your best recollection ? A. Why, yes; of course. 


230 Mr. Clark: Inasmuch as plaintiffs and defendants 
have both rested, I should like to move again to strike 

out all testimony concerning an oral contract and discus¬ 
sions leading up to any oral contract, or any contract made 
prior to May 21,1948, as barred by the parol-evidence 

231 rule; and, further, any testimony made subsequent 
to that time concerning any oral contract be stricken 

as violative of the rule on relevancy and materiality in view 




143 


of the statute in the District of Columbia governing frauds 
and perjuries. 

I also move the Court, again, to strike all the testimony 
concerning conversations between the Witness Dumont and 
any other person, not in the presence of the defendants, on 
the ground of hearsay, no agency having been establish e d 
as to Mrs. Dumont for this property. 

I believe, Your Honor, that those are the only motions 
that I have on questions of evidence. • « 

I do have a couple of other motions, if Your Honor wants 
me to state them, argue them again. 

The Court: Make any motions you see fit. 

Mr. Clark: Then I move, Your Honor, for judgment of 
dismissal as to the defendant, Addie Laura Brewood, on the 
ground that it has been shown now, I think, from the state 
of the evidence, that she was not the owner of the property 
involved. . 

I then renew the motion that I made at the dose of die 
plaintiffs ’ evidence for judgment upon all the evidence. If 
Your Honor desires to hear the argument all together, the 
only argument in the case, I think that would expedite 
matters. 

The Court: Your motion for judgment of dismis- 
232 sal as to the defendant Addie Laura Brewood, and 
another motion for a directed verdict in favor of 
both the defendants as against the plaintiffs? 

Mr. Clark: Yes. 


256 Opinion 

The Court: (McLaughlin, J.) 

To approach this first step with, reference to the motion 
to dismiss of the defendant, Addie Laura Brewood, coun¬ 
sel will recall, at the close of the testimony on yesterday, 
the Court made some expression as to the question of 
agency, and that was, of course, based on the understand- 
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ing at that time, as it is in the record, that the property was 
owned by the defendant, Addie Lanra Brewood. 

It now develops that that is not the fact and that the 
property was owned by Albert Henry Brewood, so that 
agency is no longer in issue and, so far as the defendant, 
Addie Lanra Brewood, is concerned, it seems dear to the 
Court that there is no evidence here to bind her. 

The mere existence and relationship of husband and 
wife, of course, does not create an agency, and the Court 
does not feel that there is anything in this record to bind 
the defendant; so the question arises as to whether the 
plaintiff is entitled to a decree for specific performance 
against the defendant, Albert Henry Brewood, alone, sub¬ 
ject to the rule announced in AUiston v. Mackey, in 1950, 
to the effect that a husband may be required to exe- 
257 cute a conveyance of his interest in the property if 
the contract is properly established, subject, of 
course, to the dower as to the wife. So that is the question 
before the Court. 

The question is based upon the existence of an oral con¬ 
tract and as to whether that oral contract, being a con¬ 
tract for the sale of real property, is void because not within 
the terms, conditions and provisions of the statute of frauds 
as provided therein. 

The plaintiffs concede that the statute of frauds makes 
invalid a verbal contract with respect to the transfer of real 
property, but rely upon the doctrine of part performance 
to exclude the contract from the operation of the statute of 
frauds. 

The first question arises as to the existence of the con¬ 
tract, and the second arises as to whether or not the con¬ 
tract, if established, is enforceable as an oral contract for 
the sale of real estate, because the contract is affected by 
the part-performance rule. 

The question as to whether the contract exists is de¬ 
pendent upon the- testimony as to whether the only remain¬ 
ing defendant, the husband, agreed, as alleged by the plain- 


tiffs, to sell this property, namely, lots 32 and 33—orally 
agreed to do so, for the sum of $2,500 or $1^250 & lot , 

Both plaintiffs testify that such an agreement was en¬ 
tered into between the plaintiffs and the remaining 

258 defendant, with the condition that no transfer, no 
execution of a deed, would be made until such time as 

the wife of the remaining defendant became psychologically 
adjusted to the transfer. 

"With respect to that, there is a conflict in the testimony. 
Both plaintiffs have stated and testified that that verbal 
agreement was entered into on the premises, and that they 
would not have purchased the property had not that agree¬ 
ment been entered into; would not have purchased the eight 
lots by virtue of this contract, had it not been for the sepa¬ 
rate verbal agreement attached to and been considered with 
the written contract for the eight lots. 

With respect to that testimony, the remaining defendant 
testified that he made no such agreement and stated that, 
to the best of his judgment, he did not discuss it, and there 
was some evidence to the effect that he had said he did not 
want to sell the property; that there was mention of it, but > 
he denied that he entered into such agreement or made any 
such statement 

At that posture of the case, however, you have the testi¬ 
mony of the witness, Mrs. Moody, who was there at the 
time that the parties, the plaintiffs and the remaining de¬ 
fendant, were in conversation; and she testified with respect 
to the matter. She did not testify that the terms of the 
contract were stated verbally, but she does testify 

259 that there was some mention of $2,500, which is a 
complete contradiction or in conflict with the testi¬ 
mony of the defendant that no such mention was made; but 
it is independent testimony which the Court feels is cor¬ 
roborative of the testimony of the plaintiffs to the effect 
that the contract was made. In other words, it contradicts 
the position of the defendant that there was a complete 
blank as to any discussion of price or of $2,500 in connec- 
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tion with the sale of the two lots at any time, or that it was 
ever mentioned. So that, taking that testimony, the Court 
would feel that it would be justified, on the question of 
facts, in resolving that in favor of the plaintiffs. 

The testimony was that the defendant Stated that, with 
respect to the two lots, he did not wish to convey them at 
that time,—“Let’s let that go until my wife becomes recon¬ 
ciled to the sale of the two lots or when she becomes—” 
according to the complaint “—psychologically adjusted to 
it” 

With respect to that, it is contended by the defendant that 
that is vague, indefinite, uncertain, and cannot be made the 
basis of a determination and runs counter to the rule of 
“definiteness, clearness, certainty,” et cetera. 

That matter of verbal contract is one, esecially with re¬ 
gard to the sale of real property, that is subject 
260 to determination from all the facts and circum¬ 
stances; and the Court feels that the intention of 
the parties, properly shown, should be given effect, if it 
is a reasonably clear statement of the basis of the contract. 
It seems to the Court that that is not an unreasonable basis 
for the defendant to have used as a condition or a determi¬ 
nation of a date, a time; so that it does not appear to the 
Court to be that it is completely vague, indefinite and un¬ 
certain so as to cause it to be something that could not be 
considered at all in determining whether the contract was 
actually entered into and agreed upon as to its terms. 

So, then, the question arises as to whether there is suf¬ 
ficient allegation and showing in the complaint and the tes¬ 
timony to the effect that this condition had been met and 
that the defendant had agreed that this condition had been 
met. 

In that connection, the Court feels the Court is entitled 
to take into account the developments that occurred in 1950 
between the plaintiffs and the defendant with respect to the 
discussion of sale or proposed sale at that time; and, in 
that, there is a complete conflict of testimony. The defend- 
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ant says that in 1950 he had no discussion of sale at this 
figure, $2,500, so as to confirm or bear upon a question as 
to whether the contract was entered into; that there was 
nothing said at all, and that the conversation he had 

261 on the telephone was only a conversation in which the 
plaintiff said, “Let’s meet and have lunch”; that 

the meeting at the Staffer Hotel, in June, was a result of 
that conversation. . 

The plaintiff, on the other hand, testifies that, in his 
telephone conversation prior to the Staffer Hotel meeting 
in June, 1950, there was a discussion between the plaintiff 
and the defendant, in which the plaintiff referred to the 
$2,500 figure, and the defendant was not in agreement that 
that figure was the correct figure of the sale. 

There, again, there is a conflict of testimony. The ques¬ 
tion has to be determined from the circumstances. There is 
a conflict of testimony as to whether the plaitniff called the 
defendant prior to the meeting at the Staffer; but we have 
a reference here of a call from the defendant to the plain¬ 
tiff, prior to the Staffer meeting, which the Court feels is 
somewhat persuasive of the acceptance of the view that the 
defendant was the moving party and was instigating tbi« 
meeting, the purpose of the meeting being to discuss the 
sale of the property; and that would, to the Court’s mind, 
indicate that it was with respect to a prior or previous dis¬ 
cussion or agreement between the parties respecting the 
sale of the two lots. 

So that, on the whole, the Court feels that those elements 
point to the existence of the contract. 

262 It is contended that the contract, as to the two lots, 
is void, because the whole contract between the par¬ 
ties was reduced to writing on May 19,1948; and that within 
the four corners of that agreement there is contained all 
the agreement, had between the parties. The Court has al¬ 
ready expressed itself on that, in its rulings during the 
course of the case, to the effect that it. is conceded that the 
contract for the rectangle, excluding lots 32 and 33, which 
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was in writing, was a written contract for the sale of that 
rectangle. 

It is the contention of the plaintiff, as has been referred 
to by the Court, that the verbal contract was the contract 
in which the plaintiff and the defendant agreed to the sale 
of the two lots in question, 32 and 33, and that the plaintiff 
took the position at that time that the written contract 
would not have been entered into had it not been that the 
verbal contract was likewise entered into, so that the ver¬ 
bal contract is the one referring to the written contract. 
But, as the Court views it, it does not change the terms of 
the written contract, because the written contract is the 
contract with respect to the rectangle, and the verbal con¬ 
tract is either a contract with respect solely to the two lots, 
32 and 33, or a contract with respect to the rectangle plus 
the two lots, in which latter event the written con- 
263 tract would be an element to be taken into consid¬ 
eration and would be a part of the written contract 
which, to the Court’s mind, does not seem inconsistent with 
the propriety of a verbal contract, an oral contract for the 
sale of lots 32 and 33, subject to the question as to whether 
or not the contract is within the terms of the statute of 
frauds or is violative of the statute of frauds and subject, 
of course, to the further question as to whether or not it 
was taken out of the statute of frauds by part performance. 

So, we come down to the question now of part perform¬ 
ance. Counsel for the plaintiff has set forth all of the im¬ 
provements. Counsel for the defendant has contended that 
those improvements are equally consistent with an agree¬ 
ment that the plaintiffs be permitted to use the premises, 
as with the theory of sale. 

That comes to a question of fact; and the Court is con¬ 
fronted with the question as to whether or not there is 
sufficient evidence of improvements which are consistent 
only with this contract to justify its holding that those im¬ 
provements are part performance to take the case out of 
the statute of frauds. 

There has been discussion and evidence as to the char¬ 
acter of these improvements. They are improvements 



which are partly permanent, and they are improvements of 
valne. They are improvements which raise the question of 
fact as to whether they would have been placed upon 

264 the property if the party placing them did not place ~ 
them there with the thought in mind, or feeling in 

mind, the attitude generally of ownership. On that, the 
Court resolves that conflict of evidence in favor of the 
plaintiff. The plaintiff, the Court feels, placed those im¬ 
provements on the property in the belief and under the 
theory that they were being placed on the property on 
which the plaintiff had the contract to purchase; so the 
Court, as a question of fact, holds that there is sufficient 
evidence to justify, and the Court finds, on the question of 
fact, that the evidence is to the effect that the property was 
improved by the plaintiff in such a way as to constitute a 
part performance of the contract 
The Court feels that, under all the circumstances stated, 
the plaintiffs have prevailed. 

The question then arises as to the character of the relief 
to which the plaintiffs would be entitled; and that brings 
us to the question of AUiston v. Mackey , to which the Court 
has referred, because the Court is granting no relief to the 
plaintiffs against the defendant, Addie Laura Brewood, 
but only against the defendant, Albert Henry Brewood, 
calling for specific performance of the contract or the exe¬ 
cution of the deed—of course, subject to the dower rights 
of the defendant, Addie Laura Brewood. 

265 Counsel for the plaintiffs will prepare appropri¬ 
ate findings of fact, conclusions of law, and order, in 

accordance with the announced statement just made by the 
Court v , 

Mr. Clark: Your Honor, may the record show that you 
also deny my motion as to the various portions of the evi¬ 
dence? t - . » .. 

The Court: The record will show that the Court denies 
the motion of the defendant to strike the evidence to which 
the motion referred. ..... 
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EXHIBIT 

326 Filed Sep 8 1952 

Defendant’s Exhibit Ho. 1 
Civil Action No. 2928-50 

METZLER 

Realtors—Developers—Builders 
1106 Vermont Avenne 
Washington 5, D. C. 

District 8600 

Washington, D. C., May 19th, 1948 

Received from Floyd D. and Frances B. Cook a deposit 
of 2,000 Dollars (Check) to be applied as part payment 
in the purchase of Lot 2211 King Place, N. W. in Square 

.with improvements thereon known as Washington 

in the District of Columbia upon the following terms of 
sale: 

(1) Price Forty-nine thousand & five hundred Dollars 
($49,500.00). 

(2) Purchaser agrees to pay Twenty-five thousand Dol¬ 
lars ($25,000.00) cash at the date of conveyance, of which 
sum this deposit shall be a part. 

(3) The purchaser is to give a first deed of trust secured 
on the premises of twenty-four thousand & five hundred 

Dollars ($24,500.00) due.19...., bearing interest 

at the rate of 4% per cent per annum, payable: payable 
$7.50 per thousand, (aprox. $183.75 per month). Pur¬ 
chaser reserves the right to pay all or any part of unpaid 
balance at any time. 

Icebox—stove—Venetian blinds are to go with home. 

Trustees in all deeds of trust are to be named by the par¬ 
ties secured thereby. 

(4) The property is sold free of encumbrance except as 
aforesaid; title is to be good of record, subject however, to 



covenants, conditions and restrictions of record, if any. 
Otherwise, the deposit is to be returned and sale declared 
off at the option of the purchaser, unless the defects are of 
such character that they may readily be remedied by legal 
action; but the seller and Agent are hereby expressly re¬ 
leased from all liability for damages by reason of any de¬ 
fect in title. In case legal steps are necessary to perfect 
the title, such action must be taken promptly by and at the 
seller’s expense, whereupon the time herein specified for 
full settlement by the purchaser will thereby be extended 
for the period necessary for such action. 

(5) Seller agrees to execute and deliver a good and suffi¬ 

cient special warranty deed, and to pay for Federal reve¬ 
nue stamps on the deed. ' ' . 

(6) Property is sold and shall be conveyed subject to an 

existing tenancy as follows: . ^ ... A 

Seller agrees to give possession at time of settlement 
If seller shall fail so to do and occupies said property, seller 
shall become and be thereafter a tenant at sufferance of 
the purchaser, and hereby expressly waives all notice to 
quit provided by law. A , 

(7) Seller assumes the risk of loss or damage to said 
property by fire or other casualty until the executed deed 
of conveyance is delivered to purchaser, or is recorded for- 
him by the Title Company making the settlement 

(8) All notices of violations of Municipal orders or re¬ 
quirements noted or issued by any Department of the Dis¬ 
trict of Columbia, or actions in any court on account there¬ 
of, against or affecting the property at the date of settle¬ 
ment of this contract, shall be complied with by the seller*' 
and the property conveyed free thereof. 

(9) Settlement is to be made at the Title Company 
searching the title, and deposit with the Agent or the Title 
Company of the cash payment as aforesaid. The deed of 
conveyance and such other papers as are required by the 
terms of this contract shall be deemed and construed as a • 
good and sufficient tender of performance of the terms 
hereof. 
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327 (10) Bents, taxes, water rent, insurance and inter¬ 

est on existing encumbrances, if any, and operating 
charges are to be adjusted to the date of transfer. Taxes, 
general and special, are to be adjusted according to the cer¬ 
tificate of taxes as issued by the Collector of Taxes of the 
District of Columbia, except that assessments for improve¬ 
ments completed prior to the date hereof, whether assess¬ 
ment therefor has been levied or not, shall be paid by the 
seller or allowance made therefor at the time of transfer. 

(11) Examination of title, tax certificate, conveyancing, 
notary fees, state revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if any, 
are to be at the cost of the purchaser, who hereby author¬ 
izes the undersigned Agent to order the examination of 
title, provided however, that if upon examination, the title 
should be found defective and is not remedied as aforesaid, 
the seller hereby agrees to pay the cost of the examination 
of the title and also to pay the Agent herein the commission 
hereinafter provided for just as though the sale had actu¬ 
ally been consummated and all the terms of this contract 
complied with. 

(12) Within 30 days from the date of acceptance hereof 
by the seller, or as soon thereafter as a report on the title 
can be secured if promptly ordered, and/or survey, if re¬ 
quired, the seller and purchaser are required and agree to 
make full settlement in accordance with the terms hereof. 

If the purchaser shall fail to make full settlement, the 
deposit herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall be relieved 
from further liability hereunder, or, without forfeiting the 
deposit, the seller may avail himself of any legal or equi¬ 
table rights and remedies which he may have under this 
contract 

(13) The entire deposit shall be held by METZLEB, 
Agent, until settlement hereunder is made or until deposit 
is forfeited. In the event of the forfeiture of the deposit, 
the Agent shall retain one-half thereof as compensation for 



his services and shall pay to the seller the remaining one- 
half of the forfeited deposit 

(14) If the property involved in this contract is located 
in a jurisdiction other than the District of Columbia, 
wherever any reference is made to the District of Columbia 
or any official thereof, the name of the jurisdiction in which 
property is located and the proper official thereof is substi¬ 
tuted automatically. If the property is serviced by the 
Washington Suburban Sanitary Commission, annual bene¬ 
fit charges of said Commission are to be adjusted to date 
of transfer and assumed thereafter by purchaser. 

(15) The seller agrees to pay to METZLER, Agent, the 
regular rate of commission fixed by the Washington Real 
Estate Board, the amount of which said commission being 
hereby assigned to the Agent by the seller but of the pro¬ 
ceeds of sale. The party through whom settlement here¬ 
under is made is hereby authorized and directed to make 
deduction of the aforesaid commission from the proceeds 
of the sale and to make payment thereof to said Agent 

(16) Property is to be conveyed in the name of the party 
or parties designated by the purchaser. 

(17) The principals to this contract mutually agree that 
it shall be binding upon them, their and each of their re¬ 
spective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the execu¬ 
tion and delivery of the deed aforesaid and shall not be 
merged therein; that this contract contains the final and 
entire agreement between the parties hereto, and that they 
shall not be bound by any terms, conditions, statements, 
warranties or representations, oral or written not herein 
contained. Executed in triplicate. 

METZLER, Agent 

By Mary W. Moody 
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We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
onr contract. 

Frances B. Cook 
Purchaser 
Floyd L. Cook 
Purchaser 
A. W. Bbewood 
Seller 

Addie L. Brewood 


5/14/48 


Wife of Seller 


Property is to be conveyed in the name of Floyd L. & 
Frances B. Cook. 
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QUESTIONS PRESENTED 

1. Was there a specifically enforceable oral contract 
to convey lots 32 and 33! 

2. Did the Court err by admitting testimony with 
reference to lots 32 and 33! 

3. Was Mrs. Moody Dumont’s testimony inadmissible 
as hearsay! 

4. Is an oral contract to convey land specifically en¬ 
forceable in the District of Columbia! 

5. Was there sufficient evidence to support the finding 
of partial performance and of substantial improve¬ 
ments! 
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No. 11,559 

Albert Henry Brewood, Appellant, 

v. 

Floyd L. Cook, Frances B. Cook, Appellees. 

Appeal from United States District Coart 
for the District of Colombia 


BRIEF FOR THE APPELLEES 


JURISDICTIONAL STATEMENT 

Appellees adopt the jurisdictional statement of appel¬ 
lant as their own. 

STATEMENT OF FACTS 

This is an appeal from a judgment in favor of plain¬ 
tiffs entered in the United States District Court for the 
District of Columbia upon a finding of facts and con- 
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elusions of law after a trial before the Honorable Charles 
F. McLaughlin, Judge, the judgment being for specific 
performance of an oral contract to convey land situate 
in the District of Columbia, subject to the dower rights 
of appellant’s wife. 

DETERMINATIVE FACTS 

Appellant advertised his home place known as 2211 
King Place, N. TV., for sale (J.A. 35, 118). Appellees, 
in response to this advertisement (J.A. 66), and accom¬ 
panied by appellant’s agent, Mrs. Mary Moody Dumont, 
inspected the premises during the early evening of May 
18, 194S (J.A. 32-33) and saw* a house and garage on a 
sizeable tract of land which had been integrated as a 
garden spot by fencing and shrubbery, by extensive land¬ 
scaping, and by horticultural planting, and which con¬ 
tained ten contiguous lots described as lots 4 to 7 and 
32 to 37, both inclusive, in Square 1395. Appellees liked 
the place and asked the said Agent whether the entire 
tract was for sale. 

Mrs. Moody Dumont, the Agent, testified that she, in 
response to this question, informed appellees that prior 
thereto appellant (J.A. 44) had instructed her that only 
lots 34 to 37 and 4 to 7, both inclusive, with the improve¬ 
ments thereon, were for sale; that lots 32 and 33 were 
not to be sold (J.A. 29-30) but that “he might consider 
disposing of them at some time later” (J.A. 42); that “if 
the sale of the property depended upon the bringing in 
of that ‘other ground’, (32 and 33) he would ‘consider 
it’” (J.A. 46); and that “people who were interested in 
them or asked questions about them would have to talk” 
to appellant about them (J.A. 32, 42, 46, 48, 88). 

She therefore told appellees that they would have to 
“deal with Mr. B rewood” on the two lots (J.A. 42). Ap¬ 
pellant, on cross-examination, testified that he had in- 
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structed the Agent to refer all questions about lots 32 
and 33 to him (J.A. 135). 

Appellees met appellant on the premises early the fol¬ 
lowing morning, May 19, 1948, and discussed the pros¬ 
pective sale with him (J.A. 26-27). They questioned him 
about lots 32 and 33 that morning and he informed them 
that it was his present desire to sell only the eight lots 
with the improvements; that the asking price was $49,500, 
and that lots 32 and 33 “belonged to Mrs. Brewood” (J.A. 
49). Appellees thereupon stated that they were not in¬ 
terested in buying the place unless they could acquire the 
entire tract, including lots 32 and 33 (J.A. 47, 59, 61, 69, 
88, 92.). Appellant thereupon expressed his willingness 
to sell all ten lots for $52,000, which offer appellees ac¬ 
cepted on the same morning of May 19, 1948 (J.A. 26, 
59). The Trial Court found as a fact that this contract 
was made on that date (J.A. 12). Having thus agreed 
to the sale of the entire tract including the improvements 
for $52,000, appellant informed appellees that whereas 
title to the eight lots was held by him jointly with his 
wife, title to the remaining two lots was in his wife’s 
name alone (J.A. 49, 70, 88). 

He stated that, if appellees insisted, they could have 
title conveyed on all ten lots at settlement, but that ap¬ 
pellees would be doing him a great favor if they would 
agree to take conveyance on the eight lots immediately 
and delay conveyance or the formal signing of a written 
contract on lots 32 and 33 until his wife felt less unhappy 
about leaving Washington, at which time he felt certain 
he could secure her signature to a deed with much less 
emotional upset on her part (J.A. 61, 69, 88, 103). He 
asked appellees not to discuss the sale of lots 32 and 33 
with Mrs. Brewood (J.A. 60). 

Appellees having expressed their willingness to cooper¬ 
ate in the manner suggested by appellant (J.A. 105), it 
was thereupon agreed between the parties that they 
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would sign the usual sales contract on the eight lots 
with the improvements for $49,500 immediately, and on 
the remaining two lots for $2,500 when, as appellant ex¬ 
pressed it, his wife had become “psychologically ad¬ 
justed” to the move from Washington (J.A. 49, 59-60, 70). 
The Trial Court found as a fact that this agreement 
was made, and that the stipulated price for the two lots 
was $2,500 (J.A. 12). 

The said contract on the eight lots and improvements 
was signed on the afternoon of May 19, 1948 (J.A. 26, 
61, 72, 150); settlement was effected on June 29th (J.A. 
63) and on July 3rd of the same year appellees were 
put into possession of the entire tract of ten lots includ¬ 
ing the improvements (J.A. 60, 70, 79, 98). The Trial 
Court found this as a fact (J.A. 12). 

Appellees subsequently made extensive and expensive 
improvements on the house and garage (J.A. 64) and, 
to further integrate the entire tract, put substantial and 
permanent improvements on lots 32 and 33, the lots now 
in litigation (J.A. 64-65, 72-75, 79-83, 92-96). The Trial 
Court found as a fact that the improvements placed on 
lots 32 and 33 were permanent and substantial and 
adjusted to the use of the entire premises (J.A. 13). 
Appellant had full knowledge of these improvements and 
made no objection to the work then being done by the 
appellees on lots 32 and 33 (J.A. 65-66, 72, 84-86, 97-98, 
103, 122-123, 129, 141). 

Approximately a year later appellant notified appel¬ 
lees that his wife was “about ready” to carry out his 
promise on the two lots by signing the deed (J.A. 86, 99- 
100) and then, on June 20th, 1950, called Appellee Floyd 
Cook at his office (J.A. 25). Mr. Cook, who had been 
absent at the time of the said call, returned it two days 
later, and was informed by appellant that they were 
then ready to make formal conveyance of lots 32 and 33 
(J.A. 86, 100). The Trial Court found as a fact that the 
contract of May 19, 1948 became binding on appellant 
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as a result of this call (J.A. 13). Appellee Cook stated 
that he was prepared to pay the agreed purchase price 
and to take conveyance, whereupon appellant suggested 
that they had only the price left upon which to agree 
(J.A. 101). Appellee Cook reminded him of the May 
19, 1948 agreement to sell at the stipulated price of 
$2,500, but appellant denied having agreed to this price 
(J.A. 86, 100, 101). At Appellee Cook’s suggestion, he 
and appellant met next day at lunch at the Statler Hotel 
for further discussion. Appellee made tender of the 
$2,500 purchase price but appellant refused to convey 
and this suit followed (J.A. 87, 120-121). 

Appellees filed their amended complaint for specific 
performance on August 2, 1950 (J.A. 2). Appellant 
moved to dismiss; the motion was denied; appellant and 
the other party defendant answered on October 11, 1950 
(J.A. 6); the case went to pretrial and was tried on 
April 7th, 8th, 9th and 10th, 1952. 

At the trial appellant, in his defense, testified that 
lots 32 and 33 were in his name alone, had always been, 
were not and had never been in Mrs. Brewood’s name. 

Findings of fact and conclusions of law were filed on 
July 7, 1952. (J.A. 12-13) Judgment for specific per¬ 
formance was granted against the appellant subject to 
the dower rights in Mrs. Brewood, and the action against 
Mrs. Brewood was ordered dismissed. Appellant filed 
notice of appeal on August 6, 1952. 

Appellees’ theory of the case is that an oral agreement 
was made for the purchase and sale of the ten lots, that 
it was the intention of the parties in deference to the 
express wish of appellant to reduce only a part of tho 
entire agreement to writing in the May 19th written 
contract. It was appellant’s own idea and for his con¬ 
venience that the entire agreement was not reduced to 
one writing. Parol evidence of the negotiations and oral 
agreement was admissible to show that the whole agree- 
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ment was not to be reduced to writing. The Court re¬ 
ceived the testimony for that purpose, and found that 
the parties had not intended to reduce the entire agree¬ 
ment into the written agreement, then found on the same 
testimony that there was such a prior parol agreement. 
The evidence objected to was clearly admissible for these 
purposes. 

The contract having been established, parol testimony 
was admissible to prove that appellees had gone into 
possession of the entire ten lots and had made substan¬ 
tial and permanent improvements on the two lots, both 
of wdiich the Court found as facts. This took the con¬ 
tract out of the Statute of Frauds, and the Court prop¬ 
erly decreed specific performance of conveyance by ap¬ 
pellant of his interest in the land in question. 

SUMMARY OF ARGUMENT 

1. A complete contract binding on appellant for the 
sale of the eight lots and of his interest in lots 32 and 
33, was consummated on May 19, 1948. Any alleged 
uncertainty as to time for performance was eliminated by 
the telephone conversation between appellant and Ap¬ 
pellee Floyd Cook in June of 1950. 

2. Evidence of the preliminary negotiations was ad¬ 
missible to determine whether the parties intended to 
reduce the entire agreement to the written instrument 
executed May 19, 1948. On a finding that they had not 
so intended, the same testimony was admissible to prove 
the oral agreement. 

3. The testimony of Mrs. Mary Moody Dumont was 
not hearsay but substantive evidence. 

4. There was sufficient part performance of the oral 
contract to take it out of the Statute of Frauds. 

5. A finding of fact will not be disturbed unless clearly 
erroneous. There was evidence to support each finding. 
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ARGUMENT 

I. A Complete Contract Binding on Appellant For the 
Sale of the Eight Lots and of His Interest in Lots 32 
and 33, Was Consummated on May 19, 1948, and If 
Not, Then Surely in June of 1950. 

Appellant, co-owner of the eight lots, and sole owner 
of the two lots in question, agreed to sell all of them to 
appellees for $52,000 on the morning of May 19, 1948 
(Finding No. 1, J.A. 12). (Opinion of the Court, J.A. 
144-147). Appellant had, however, misrepresented the 
facts by telling appellees that Mrs. Brewood was the 
sole owner of lots 32 and 33. The attention of the Court 
is here respectfully directed to the complete failure of 
appellant to offer any testimony to deny or explain the 
testimony of both of the appellees and the Agent, Mrs. 
Moody Dumont, that he had told them at the time that 
title to lots 32 and 33 was in Mrs. Brewood’s name alone. 
By this misrepresentation, however, he persuaded ap¬ 
pellees, after the said contract had been made, to agree 
to give him a little time to secure Mrs. Brewood’s sig¬ 
nature to a conveyance of what he claimed to be her 
two lots, i.e. until such time as Mrs. Brewood had made 
certain “psychological adjustments.” 

Having in mind the true facts with reference to the 
ownership of the two lots in question, the “psychological 
adjustments” on the part of Mrs. Brewood did not con¬ 
stitute a condition precedent to a binding contract on 
the part of appellant to sell his interest in the lots, nor 
did the agreement to postpone conveyance from her of 
her misrepresented interest render the contract so vague 
and uncertain as to the time of performance as to render 
it unenforceable. Allison v. Mackey, 88 App. D.C. 154, 
188 F(2d) 983; Dray son v. Height, — App. D.C. —, 189 
F(2d) 658; Weltman’s Inc. v. Friedman , D.C.D.C., 102 F. 
Supp. 485. 
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Under the rule laid down in the cases cited immediately 
above, appellees would have been entitled to a decree 
of specific performance as to appellant’s interest in the 
lots at any time after the agreement was made, on proof 
of the contract, tender of payment and transfer of pos¬ 
session. Famice v. Woods, 55 App. D.C. 330, 5 F(2d) 753. 

In June of 1950, however, appellant called Appellee 
Cook and told him “that they were ready to convey” 
(J.A. 86). The Trial Court was of the opinion that ap¬ 
pellant had thereby agreed that his ‘‘condition” had 
been met (J.A. 146), and found as a fact (No. 11) that 
the oral contract “thereupon became binding upon the 
defendant (appellant) Albert Henry Brewood.” (J.A. 13). 
Appellee Cook had thereupon offered tender of the pur¬ 
chase price which was refused. 

“Where a contract provides for a preliminary 
period in which it is to be determined whether a 
condition precedent making the contract binding will 
take place, and the contract becomes bi-lateral by 
performance of the condition precedent before the 
obligor’s withdrawal, equity may decree specific per¬ 
formance as if the contract had been bi-lateral from 
the beginning, though there were no mutual fixed 
obligations at the time of contracting.” G&nola Town 
v. Samtaquin City, 96 Utah 88, 80 Pac(2d) 930. 

“Even though mutuality did not exist at the time 
when the contract was entered into, it is sufficient 
for purposes of specific performance, if mutuality 
exists at the time when the remedy of specific per¬ 
formance is sought to be enforced.” National Surety 
Cory. v. Titaxn Construction Co., 26 N.Y.S.(2d) 227. 

“Mutuality at the time when specific performance 
of a contract for the sale of land is sought to be 
enforced is sufficient to justify such relief, though 
mutuality did not exist when the contract was en¬ 
tered into.” McLaeon v. Lipchitz, 56 N.Y.S.(2d) 609. 

Appellant, at page 26 of his brief, cites as authority 
for his statement that “where the performance by one 
party is reserved to the will or pleasure of that party 
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no contract has been created”, two cases: Midland Steel 
Sales Co. v. Waterloo Gasoline Engine Co., 9 F(2d) 250; 
and CJiiapparelli v. Baker, Kellogg & Co., 252 N.Y. 192, 
169 N.E. 274. 

In the first case there was no finding nor offer of proof 
to support a finding that a condition precedent to the 
creation of mutuality of obligation had been met, as there 
was in the instant case. (Finding 11, J.A. 13). 

In the second case, the Court stated that, where a 
promisor retains an unlimited right to decide later the 
nature or extent of his performance, the promise is too 
indefinite for legal enforcement, but also asserted that: 

“Doubtless, if the promise was not withdrawn, and 
the event occurred, viz., the making of the determina¬ 
tion favorable to the loan, the continuing offers of 
the parties might have ripened into enforceable obli¬ 
gations.” (Emphasis added.) 

The Court in the instant case found as a fact that “the 
event occurred” (J.A. 13). 

Appellant cites cases at page 28 of his brief as au¬ 
thority for his statement that “any purported agreement 
between the parties was so vague and uncertain as to the 
time of performance or even the fact of performance as 
to be specifically unenforceable.” 

In Repetti v. Maisak, 6 Mackey (17 D.C.) 366, the Court 
said that it could not make out the terms of the contract 
and refused specific performance. In the instant case 
the Court specifically found that a contract existed and 
that the terms were plain. (J.A. 12). 

In Brooks v. Federal Surety Company, 58 App.D.C. 56, 
24 F(2d) 884, the Court held that an agreement which 
leaves the price to be fixed by the buyer is too indefinite 
to be enforced and is void. In the instant case, the price 
had been stipulated and when appellant announced in 
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June of 1950 that he was ready to convey there was 
nothing of vagueness or uncertainty in the contract and 
the Court so found as a fact (J.A. 12-13) 

The argument in E. I. Dupont de Nemours Co. v. Clai- 
bome-Reno Co., 64 F(2d) 224, was: “It is our intention 
and desire to continue under this agreement so long as 
your services, in our judgment, prove satisfactory.” But 
the party seeking to uphold the contract had the power 
in itself to terminate the contract at will. In the instant 
case, both parties were bound when appellant stated that 
he was ready to convey. 

The Court below experienced no difficulty in ascertain¬ 
ing terms of the contract in a clear, definite and precise 
manner. 

The Court, therefore, did not err in refusing the mo¬ 
tion to dismiss, the motion for summary judgment or the 
motion for judgment at the close of plaintiffs’ (appel¬ 
lees’) case. 

The Court’s attention is again respectfully directed to 
the undisputed fact that appellant told the appellees that 
Mrs. Brewood was the sole owner of lots 32 and 33 (J.A. 
49). Appellant, by his argument at the top of page 26 
of his brief, and again at the bottom of page 27 and 
continuing on page 28, seeks to turn his act of misrepre¬ 
sentation to his own advantage and to use that very act 
to prove that there was no contract. 

“A bill seeking specific performance is addressed 
to the conscience of the Chancellor, and the matter 
rests within his sound discretion.” Crowell v. Gould, 
66 App.D.C. 297, 96 F(2d) 569. 

“A man shall not be permitted to use a statute, 
more than any other assistant, for the purpose of 
promoting his own fraudulent intents or defending 
his owm fraudulent conduct.” Pomeroy, Specific Per¬ 
formance, 3d Ed., p. 246, citing Duke of Leeds v. Earl 
of Amherst, 20 Beav. 239, as follows: 
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“The author of a mischief is not the party who 
is to complain of the result of it, but he who has 
done it must submit to have the effects of it recoil 
upon himself. • • • Where a wrong has been done, 
the wrongdoer must suffer from the impossibility of 
accurately ascertaining the amount of damage.” 

“The statute of frauds should not be used as an 
instrument to protect a defrauder. Nor does the 
parol evidence rule prevent the admission of oral 
promises in order to show that an integrated contract 
was induced by fraud.” Porter v. Reid, 79 F.Supp. 
898; Wigmore on Evidence, Vol. 9, Sec. 2439. 

II. The Court Properly Admitted and Considered Parol 
Evidence of the Parties’ Negotiations Prior to the 
Signing of the Written Contract. 

The parol evidence rule applies only to integrated in¬ 
struments. Kliaguine v. Jerome, 91 F.Supp 809. If the 
parties never adopted the writing as a statement of the 
whole agreement, the rule does not exclude parol evi¬ 
dence of additional promises. Anderson v. St. Louis 
Terminal Warehouse Co., 173 F(2d) 436. 

Professor Wigmore in §§ 2425, 2430 of the various 
editions of his work on Evidence, discusses this rule 
thoroughly as follows in part: 

“The process of embodying the terms of a jural 
act into a single memorial may be termed the Inte¬ 
gration of the Act. • • • When a jural act is em¬ 
bodied in a single memorial, all other utterances of 
the parties on that topic are legally immaterial for 
the purpose of determining what are the terms of 
their act. This principle is perfectly well settled in 
our law. • • • This rule has no necessary relation 
to any rule of law requiring acts to be done with a 
particular formality, such as writing—the rule of 
integration applies if the parties have in fact em¬ 
bodied their act in a single memorial.” (Emphasis 
added.) 
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“Whether a particular subject of negotiation is 
embodied by the writing depends wholly upon the 
intent of the parties thereto. This intent must be 
sought where always intent must be sought. Namely, 
in the conduct and language of the parties and the 
surrounding circumstances. The document alone will 
not suffice. What it was intended to cover cannot 
be known till we know what there was to cover. The 
question being whether certain subjects of negotiation 
were intended to be covered, we must compare the 
writing and the negotiations before we can determine 
whether they were in fact covered. Thus the ap¬ 
parent paradox is committed of receiving proof of 
certain negotiations in order to determine whether 
to exclude them; and this doubtless has sometimes 
seemed to lower the rule to a quibble. But the para¬ 
dox is apparent only. The explanation is that these 
alleged negotiations are received only provisionally. 
Although in form the witness may be allowed to re¬ 
cite the facts, yet in truth the facts will be afterwards 
treated as immaterial and legally void, if the rule is 
held applicable. There is a preliminary question for 
the Judge to decide as to the intent of the parties, 
and upon this he hears evidence on both sides; his 
decision here, pro or con, concerns merely this ques¬ 
tion preliminary to the ruling of law. If he decides 
that the transaction was covered by the writing, he 
does not decide that the excluded negotiations did 
not take place, but merely that if they did take place 
they are nevertheless legally immaterial. If he de¬ 
cides that the transaction teas not intended to be 
covered by the writing, he does not decide that the 
negotiations did take place but merely that if they 
did, they are legally effective, and he then leaves to 
the jury the determination of fact whether they did 
take place.” 9 Wiqmore, Evidence, 3d Ed., 1940, 
$2430; Mitchell v. David, D.C.Mun.App., 51 A (2d) 
375; Delzell v. Central Public Utility Corp. 56 
F.Supp. 25, AfFd 143 F(2d) 1020. (Emphasis added.) 

“In deciding upon this intent, the chief and most 
satisfactory index for the Judge is found in the 
circumstance whether or not the particular element of 
the alleged extrinsic negotiation is dealt with at all in 
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the writing. If it is mentioned, covered, or dealt with 
in the writing, then presumably the writing was 
meant to represent all of the transaction on that 
element; if it is not, then probably the writing was 
not intended to embody that element of the negotia¬ 
tion. This test is the one used by the most careful 
judges, and is in contrast with the looser and in¬ 
correct inquiry whether the alleged extrinsic nego¬ 
tiation contradicts the terms of the writing.” 9 Wig- 
more, Evidence, §2430. (Emphasis added.) 

“The most usual controversy arises in cases of 
partial integration, i.e., where a certain part of a 
transaction has been embodied in a single writing, 
but another part has been left in some other form. 
Here obviously the rule against disputing the terms 
of the document will be applicable to so much of the 
transaction as is so embodied, but not to the re¬ 
mainder.” 9 Wigmore, § 2430. 

The parol evidence rule does not apply to every con¬ 
tract of which there is written evidence, but “only ap¬ 
plies where the parties to an agreement reduce it to writ¬ 
ing, and agree or intend that that writing shall be their 
agreement. • • • Thus where one term of a contract was 
purposely omitted by the parties because they thought it 
illegal, parol evidence as to it was admissible even though 
the contract appeared complete on its face.” Harris v. 
Rickett 4 H. & N. 1; 3 Williston, Contracts, Eev. Ed., 
1936, § 633. See Walden v. FaUis, 171 Ark. 11, 283 S.W. 
17; American Bridge v. Crawford, 31 F(2d) 708. (Em¬ 
phasis added.) 

In the instant case the term of the contract agreeing 
to the purchase and sale of lots 32 and 33 was purposely 
omitted by the parties at the request of the appellant 
who represented to the appellees that the lots in question 
were owned by Mrs. Brewood and that the appellees 
would be doing him a favor by omitting that term of the 
contract from the written instrument. 

“The parol evidence rule assumes agreement upon 
the writing in question as a complete statement of the 
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bargain, that is, an integration. If the parties never 
adopted the writing as a statement of the whole 
agreement, the rale does not exclude parol evidence of 
additional promises.” 3 Williston, (1936) § 636. 

The Court found as a fact that the parties did not 
adopt the writing as a statement of the whole agreement 
(Finding 4, J.A. 12). 

“The existence of a separate oral agreement as to 
any matter on which a written contract is silent, and 
which is not inconsistent with its terms, may be 
proved by parol, if under the circumstances of the 
particular case it may properly be inferred that the 
parties did not intend the writing to be a complete 
and final statement of the whole of the transaction 
between them.” Jm/s Restaurant v. Jack Stone, 62 
A(2d) 799. 

“Unless otherwise inadmissible by some local rale 
of evidence, all evidence concerning the document 
relied upon as representing the entire contract be¬ 
tween the parties is admissible to ascertain whether 
in fact the parties to the contract intended the docu¬ 
ment to constitute an integration of their entire 
agreement.” Toner v. Sobelman, 86 F. Supp. 369; 9 
Wigmore, Evidence, 3d Ed. § 2400, et. seq; Mitchell 
v. David, supra; 3 Williston § 636. 

“When the whole of a contract has not been re¬ 
duced to writing, such contract in its entirety is to be 
regarded as a parol contract, subject to all the inci¬ 
dents of purely parol contracts and proper to be 
proved entirely by parol testimony notwithstanding 
that there may be documentary evidence of parts of 
it, and parts of it even may have been reduced to 
writing.” Evans v. Schoonmaker, 2 App.D.C. 62; 
GreenLeaf on Evidence, § 284a. 

All reference to the oral agreement on lots 32 and 33 
were left out of the written instrument at the request of 
appellant and on his false representation to appellees 
that title to the said two lots was in Mrs. Brewood’s 
name. 
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“Where a party is fraudulently induced to enter 
into a contract the fraud cannot be atoned by re¬ 
ducing the contract to writing.” Smith v. O’Cownor, 
66 App. D.C. 367, 88 F(2d) 749; First National Bank 
v. Fox, 40 App.D.C. 430; Edwards v. Fox, 40 App. 
D.C. 439. 

“Extrinsic evidence is always admissible to show 
that a written instrument was procured by fraud, or 
that by reason of fraud it does not express the true 
intention of the parties.” El Dia Ins. Co. v. Sinclair, 
228 F. 833, 143 C.C.A. 231, Cert. den. 241 TT.S. 661. 

“Where a contract was procured by the fraud of 
one party, the other party cannot be estopped by 
recitals therein that it contains the only representa¬ 
tions made and relied on.” Hubert v. Apostoloff, 278 
F. 673, Aff. 285 F. 161. 

“Ordinarily what a contract says rather than what 
is in the minds of the parties should govern, but 
where a party is fraudulently induced to enter into a 
contract, fraud cannot be rendered successful by re¬ 
ducing the contract to writing and then invoking the 
parol evidence rule.” Robinson v. Carter, 77 A (2d) 
174. 

It certainly would be unfair for appellant to persuade 
appellees to agree to omit any reference to lots 32 and 
33 from the written instrument on the false representa¬ 
tion that title to these lots was in his wife’s name and then 
allow appellant to profit from his own fraud by invoking 
the parol evidence rule as well as the Statute of Frauds. 

Appellant quotes extensively from MitcMU v. Lath, 
247 N.Y. 377, 160 N.E. 646, in support of his contention 
that evidence of the preliminary negotiations should 
have been excluded under the parol evidence rule. The 
complaint in that case sought to demand additional 
consideration for the purchase price of a piece of 
land which consideration was not recited in the agree¬ 
ment. There was a written agreement for the pur¬ 
chase and sale of land at a stipulated price. After 
the execution of the contract, plaintiff alleged that the 
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seller had agreed orally that in addition to conveying 
the land he would remove an ice-house from another 
piece of land without any additional consideration from 
the purchaser. The Court cited the case of Chapin v. 
Dobson, 78 N.Y. 74, 34 Am.Rep. 512, with approval and 
distinguished it from the case then before it by stating 
that in the Cliapin case “there was a finding, sustained 
by evidence, that there was an entire contract, only part 
of which was reduced to writing. This being so, the 
contract as made might be proved.” 

Appellant at page 34 of his brief cites several District 
of Columbia cases as sustaining his contention that parol 
evidence is inadmissible where there is a written me¬ 
morial between the parties. None of the citations is in 
point as can be seen from reference to the facts in each 
case. 

In Brown v. Spofford, 95 U.S. 474, affirming Spofford 
v. Brown, 8 D.C. (1 MacArthur) 223, parol evidence was 
offered to vary the terms of a promissory note. 

In Repetti v. Maisak, supra, plaintiff sought specific 
performance of an agent’s contract to sell land. It was 
denied on the ground that the Court could not make out 
the terms of a written contract, that additional terms 
could not be supplied by parol and that it was not definite 
enough in its present state to justify specific performance. 

Hutchins v. Langley, 27 App. D.C. 234, was a promis¬ 
sory note case and parol evidence was excluded as not 
sufficient to show fraud. 

Cortelyou v. U.S. ex.rel. Thorpe, 32 App.D.C. 20, in¬ 
volved an attempt to insert another condition into an 
act of Congress. 

There were two rulings in the case of H. Herfurth, 
Jr. v. United States to Use of Squire, 66 App.D.C. 220, 
85 F(2d) 719. The first ruling is not in point in that it 
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excluded defendant’s parol testimony of an additional 
parol understanding after defendants “had just made 
clear to the court that they were relying upon two instru¬ 
ments which together embodied the terms of the verbal 
agreement.” (722). The second ruling is directly in point 
and is here adopted by appellees as authority for their 
contention that the parol evidence was admissible. The 
Court, at page 723, stated the rule as follows: 

“For a further reason we think this instrument of 
April 30 should have been admitted in evidence. 
There was, as above set forth, evidence for the ap¬ 
pellants that the oral agreement of April 18 had been 
embodied not in one instrument but in two. It is 
well settled that parties may, and they often as a 
matter of business practice do, express their agree¬ 
ments in more than one writing. Wigmore, Op.Cit, 
supra, § 2425. Whether they have done this is a 
question of fact. Preliminarily, of course, that ques¬ 
tion of fact is for the judge, who may, if unconvinced 
that there is evidence in the affirmative, exclude a 
document offered as one of two or more embodying 
an agreement. We think that in this case there was 
evidence tending to show that the contract in ques¬ 
tion was embodied in two documents rather than one. 
H. Herfurth, Jr. had testified categorically to that 
effect. We think the Court should have admitted the 
document of April 30 for ultimate submission to the 
jury under instructions to the effect that if, in their 
view, credible evidence preponderated in favor of 
the appellant’s assertion that the agreement of April 
18 had been embodied in two documents, they should 
consider both, and if not, then they should disregard 
the instrument of April 30.” 

Under the cited authorities the Trial Court properly 
admitted testimony of the preliminary negotiations to 
determine the intent of the parties. Having determined 
that they had not intended to integrate the whole of their 
agreement by one writing, the Court properly considered 
the testimony of the preliminary negotiations to determine 
whether or not there were sufficient facts upon which to 
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find the existence of an additional agreement. Having 
considered the evidence (J.A. 144-147) the Court found 
as a fact that the additional agreement had been made 
(J.A. 12). 

HI. Mrs. Mary Moody Dumont’s Testimony Was 

Admissible. 

Mrs. Dumont testified that while she had had no au¬ 
thority to offer lots 32 and 33 for sale, she had had 
inquiries about them and had asked appellant for in¬ 
structions. She testified that appellant had told, her 
that the lots were not for sale but that if she were asked 
about them or “if the sale of the property depended 
upon the bringing in of that other ground (lots 32 and 33) 
he would consider it”, (J.A. 46), but for her to tell in¬ 
quirers that they would have to talk to him about it. 
Appellant confirmed this in his testimony (J.A. 135). 

It is clearly evident that Mrs. Dumont was acting 
within the scope of her authority and that the testimony 
as to the instructions which appellant had given her with 
reference to lots 32 and 33 was not hearsay and was 
admissible. It was direct evidence. 

This testimony incidentally was not offered for the 
purpose of proving the oral contract between appellant 
and appellees. No attempt was made to show that Mrs. 
Moody Dumont had bound appellant to any contract on 
lots 32 and 33. It was offered only to show that ap¬ 
pellant had said that he was willing to discuss the sale 
of lots 32 and 33 “if the sale of the property depended” 
upon it. It was clearly admissible for that purpose, es¬ 
pecially since appellant confirmed these instructions by 
his own testimony. The Agent could tell third persons 
what her instructions were as to lots 32 and 33. Nygard 
v. Dickinson, 97 F(2d) 53; Shama v. United States, 94 
F(2d) 1; Attleboro Mfg. Co. v. Frankfort Ins. Co., 240 
F. 573. 
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In Nelson v. Flint, 166 U.S. 276, cited by appellant, 
the Court rejected a conversation between two makers of 
a promissory note out of the presence of the payee, as not 
binding upon the latter. 

Mrs. Moody Dumont also testified that she had over¬ 
heard a conversation between appellant and appellees 
in which they had “discussed the advisibility of having 
those two lots” and in which appellant had said that he 
“didn’t want to sell them at that time” because, he said, 
“they belonged to Mrs. Brewood.” She also testified that 
in that conversation she had “heard something to the 
effect about $2,500.” (J.A. 49) 

It is not clear from appellant’s brief whether his ob¬ 
jection at the trial to this testimony as hearsay is in¬ 
sisted upon now. It obviously was not hearsay. Taka~ 
hashi v. Hecht Co., 62 App.D.C. 72, 64 F(2d) 710. 

“Where proof is to be made of a parol contract, or 
where, in any other situation, the statements of a person 
are relevant, such statements may be proved by third 
persons who were present as well as by the one who used 
the language. In such case the statements are, not hear¬ 
say, but substantive evidence.” I Jones on Evidence, 
Civil Cases (3d Ed.) 567; Smith v. Whittier, 95 Col. 279, 
30 Pac. 529; Friend Lumber Co. v. Armstrong Building 
Finish Co., 276 Mass. 361, 177 N.E. 794 ; 80 A.L.R. 599 
and notes p. 604; Osceola Comity v. Michigan Surety Co., 
264 Mich. 8, 249 N.W. 445, 88 A.L.R. 636. 

Mrs. Moody Dumont’s testimony was admissible; was 
not hearsay, and was properly received by the Court. 

IV. Equity May and Will Grant Specific Performance of 
an Oral Contract to Convey Land. 

While Title 12, § 302 D.C. Code (1951 Ed) does ex¬ 
pressly provide that an agreement to convey land must 
be in writing and signed by the person to be charged 
therewith, yet the doctrine was settled at an early day 
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in England, and has been fully adopted in nearly all the 
American States that a verbal contract for the sale of 
land, if part performed by the party seeking the remedy, 
may be specifically enforced by Courts of Equity, not¬ 
withstanding the Statute of Frauds. 4 Pomeroy, Eq. Jv/r. 
(5th Ed.) § 1409. 

The doctrine of part performance has been adopted 
in the District of Columbia. Rosenkoff v. Fmkelstem, — 

U. S. App.D.C. —, 195 F(2d) 203; Founce v. Woods, 
supra; Kresge v. Crowley, 47 App. D.C. 13; De Grmia 
v. Anderson, D.C. Mun. App. 62 A (2d) 194. 

If part performance is shown, oral evidence may be 
received to establish the agreement and its elements. The 
Court properly received the oral evidence of the contract 
in the instant case. 

V. There Was a Sufficient Part Performance to Take the 
Contract Out of the Statute of Frauds. 

Appellant concedes that the doctrine of “part-perform¬ 
ance may permit a Court of equity to enforce an oral 
agreement for the conveyance of land, notwithstanding 
the Statute of Frauds.” (Brief 36). 

“The important acts which constitute a sufficient 
part performance are actual, open possession of the 
land; or permanent and valuable improvements made 
on the land; or these two combined.” 4 Pomeroy, Eq. 
Jur. (5th Ed) § 1409. (Emphasis Added.) 

The least act that constitutes part performance to take 
a verbal contract for the sale of land out of the statute 
of frauds is possession taken of the land in pursuance of 
the contract. Purcell v. Colenum, 71 U.S. (4 Wall) 513; 
Williams v. Morris, 95 U.S. 444. 

The Trial Court found as a fact that: 

“The defendant, Albert Henry Brewood, delivered 
possession of lots 32 and 33 to the plaintiffs on July 
3,1948, simultaneously with the delivery of possession 
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of lots 4 to 7 and 34 to 37, both inclusive.” (J.A. 12). 

“Peaceful possession alone, entered into under a 
parol contract to convey land, is generally regarded 
as sufficient ground for equitable relief, notwithstand¬ 
ing the statute of frauds, because, ordinarily, it works 
a material change in one’s plans for the future. • • • 
Repudiation of the contract thereafter, followed by 
eviction as a trespasser or mere occupant at will, 
would produce conditions of loss and damage, the 
computation of which by a pecuniary standard would 
be largely a matter of conjecture. It is this element of 
uncertainty which justifies resort to the jurisdiction 
of equity for adequate and complete relief through 
its power to decree specific performance.” Cherry v. 
Whalen, 25 App.D.C. 537. 

In Favmce v. Woods, supra, also cited by appellant at 
pages 36 and 39 of his brief, this Court, citing Purcell v. 
Miner, 4 Wall. 513, stated at page 755 that: 

“The Supreme Court of the United States has 
announced in no uncertain terms the conditions under 
which the specific execution of a parol agreement for 
the purchase of lands may be enforced, in view of the 
provisions of the Statute of Frauds. * • • A parol 
agreement, clearly established, may, however, be en¬ 
forced, where delivery of possession has been made 
in pursuance of the agreement and acquiesced in by 
the other party.” 

This decision has not been reversed, changed or modi¬ 
fied. In the instant case the Court found as a fact (No. 
1) that the parol agreement had been made by the par¬ 
ties; that delivery of possession had been made (No. 6) 
in pursuance of the agreement; and there was evidence 
that it had been acquiesced in by appellant who testified 
that he had given “Mr. Cook permission to go and use 
these lots” (J.A. 122); that he had visited the premises 
several times (J.A. 129); had known about certain im¬ 
provements made by appellees in their use of the lots 
but had said nothing (J.A. 122, 141); and that after July 
3, 1948, he had never set foot on lots 32 and 33 again 
until May or June of 1952 when he went on them to 
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assist in preparation of the trial of the instant case 
(J.A. 124). 

Appellant contends that to support the doctrine of part 
performance the moving part}' must show that he has 
placed on the land in question substantial, valuable and 
permanent improvements which enhance the value of that 
land, that the improvements are not compensatory in 
money damages and that the making of the improvements 
could only have been done in reliance on a supposed 
ownership in fee simple of the land in question. Such is 
not the rule in the District of Columbia. 

Appellant cites several cases as supporting his conten¬ 
tion. He relies heavily upon Purcell v. Miner, supra. 
This Court’s view of the holding in that case is set forth 
above, and is repeated here only for emphasis, as fol¬ 
lows: 

“A parol agreement, clearly established, may, how¬ 
ever, be enforced, where delivery of possession has 
been made in pursuance of the agreement and ac¬ 
quiesced in by the other party.” 

Attention is here called to the fact that appellant in 
citing the Purcell Case at page 36 of his brief, first quoted, 
not from the Supreme Court decision, but from the de¬ 
cision of Wylie, J., speaking for the Supreme Court of 
the District of Columbia. He then quotes from the 
Supreme Court decision on page 37 of his brief. It is 
submitted that the quotation is authority for the propo¬ 
sition that a parol agreement to convey land will be spe¬ 
cifically enforced if there is proof of the contract; that 
the consideration has been tendered; that there has been 
such part performance that its rescission would be a 
fraud on the other party and not compensable in money 
damages, and that delivery of possession has been made 
in pursuance of the contract and acquiesced in by the 
other party. No mention is made of improvements in the 
decision. The rule laid down by this Court in the Fanmce 
Case, supra, is the law in the District of Columbia. 


He also relies heavily upon Williams v. Morris, supra. 
This Court did not refer to the Williams Case in its deci¬ 
sion in the Famice Case. 

In the Williams Case, the complainants sought to re¬ 
cover realty allegedly held by the defendant without 
right Defendant alleged an oral contract with the com¬ 
plainants’ intestate. The Supreme Court held that there 
was no evidence of a contract; that some receipts offered 
were insufficient as a memorandum to take the case 
out of the statute; and that even if defendant had proved 
a verbal contract he had not shown the part performance 
necessary under the decision in the Purcell Case to take 
the case out of the statute since Morris had not gone into 
possession in pursuance of the contract, with the ac-J 
quiescence of James , but had entered into the possession 
of the premises as the tenant of the lessor, under an 
agreement to pay a stipulated rent. 

The Supreme Court stated in the 'Williams Case that: 

“This Court decided (in the Purcell Case) that the 
proof as to the terms of the contract must be dear, 
definite and conclusive; • • • that the proof must 
also show that the consideration has been paid or 
tendered, or that there has been such part perform¬ 
ance of the contract that its rescission would be a 
fraud on the other party, which could not be com¬ 
pensated by the recovery of damages; or that the de¬ 
livery of possession has been made in pursuance of 
the contract, and has been acquiesced in by the other 
party.” (Emphasis added.) 

Appellant also relies upon McCartney v. Fletcher, 11 
AppJD.C. 1, (page 36). In that case the complainant 
sought to have a trust declared upon certain real estate. 
He attempted to prove an express parol trust. This 
Court held that the evidence offered was insufficient to 
prove the agreement but that even if the complainant 
had been able to prove the agreement, there would be no 
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specific enforcement since the acts relied upon to estab¬ 
lish part performance were the acts of the alleged 
grantor of the trust and not the acts of the complainant 

Appellant cites Faience v. Woods, supra, as authority 
for his contention. The holding of this Court in that case 
is exactly opposite to the one contended for by appel¬ 
lant and has been discussed herein supra. 

It is respectfully submitted that under the authorities 
cited the rule in the District of Columbia is that an oral 
contract to convey land will be specifically enforced upon 
proof of the agreement, payment or tender of considera¬ 
tion and transfer of possession to the complainant with 
the acquiescence of the other party. Each of the neces¬ 
sary factors having been found as fact by the Trial Court, 
that Court did not err in granting specific enforcement of 
the subject contract. 

Even if the rule in the District of Columbia were as 
contended for by appellant, still the Court did not err 
in granting specific performance since all of the require¬ 
ments demanded by appellant were proved by appellees. 

The Trial Court found as a fact that the improvements 
were permanent and of substantial value (Finding 10, 
J.A. 13). There was evidence to support this finding 
(J.A. 64, 80-83). 

Appellant cites Burris v. Landers, 114 Cal. 310, 46 Pac. 
162; and Price v. Lloyd, 31 Utah 86, 86 Pac. 767, as au¬ 
thority for his contention that “the improvements that 
satisfy the ‘part performance’ rule must enhance value of 
the land in question.” 

Each case involved a suit to enforce a verbal promise 
to make a gift of a parcel of land rather than an oral 
agreement to purchase and sell. In the latter case there 
had been no finding in the Trial Court as to the amount 


of money spent or that the improvements were valuable 
and permanent That is not true in the instant case 
wherein the Court made just such a specific finding. In 
the Price Case the Court said: 

“In order to grant its remedy of a specific execu¬ 
tion, equity requires a valuable consideration—it 
never enforces a voluntary agreement. The statute 
of frauds is satisfied by possession as a part per¬ 
formance, and the general doctrines of equity de¬ 
mand, in addition thereto, a valuable consideration. 
This latter demand is answered by the outlays, ex¬ 
penditures, and labors of the donee in making the 
valuable improvements as a consequence of the gift” 
(Emphasis added.) 

Appellant cites the same two cases to support the con¬ 
tention that “improvements made in the ordinary course 
of husbandry or to suit the taste and convenience of the 
party making them do not suffice to invoke the doctrine 
of part performance.” Again attention is called to the 
fact that each case involved a suit to enforce a promise 
to make a gift of land. 

It is submitted that equity is interested not so much 
in how or what improvements are made, but in why they 
are made. As the Court stated in the Price Case: * 

“In order that a plaintiff may be permitted to 
give evidence of a contract not in writing, and which 
is in the very teeth of the statute and a nullity at 
law, it is essential that he establish, by clear and 
positive proof, acts and things done in pursuance and 
on account thereof, exclusively referable thereto, and 
which take it out of the operation of the statute.” 

In the instant case the Court found as a fact that: 

“The plaintiffs have placed upon said lots 32 and 
33 permanent improvements of substantial value and 
have maintained such properties and adjusted them 
to the use of the entire premises.” (J.A. 13) (Em¬ 
phasis added.) 
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Appellant cites four cases as upholding his contention 
that all the acts of part performance must be consistent 
“only with ownership in fee simple and not explainable on 
any other ground.” 

In none of the cases cited as authority for this assertion 
did the Court so hold. In Williams v. i Morris, supra, the 
Supreme Court said (456-457): 

“Where the attempt is to take the case out of the 
statute upon the ground of part performance, the 
party making the attempt must show by clear and 
satisfactory proof the existence of the contract as 
laid in his pleading, and the act of part performance 
must be of the identical contract which he has in that 
manner set up and alleged. It is not enough that the 
act of part performance is evidence of some agree¬ 
ment; but it must be unequivocal and satisfactory evi¬ 
dence of the particular agreement charged in the bill 
or answer. • • • and all the authorities agree that 
the acts of part performance must he such as are 
referable to the contract as alleged, and consistent 
with it. * * * nothing is part performance for this 
purpose which is only ancillary or preparatory; it 
must be a direct act which is intended to be a sub¬ 
stantial part performance of an obligation created by 
the contract as proved; and it must be an act which 
would not have been done but for the contract; and 
it must be directly in prejudice of the party doing 
the act, who must himself be the party calling for 
the completion of the contract. • • • Courts of equity 
hold that the clear proof of the contract and of the 
acts of part performance will take the case out of 
the operation of the statute, if the acts of part per¬ 
formance were clearly such as to show that they are 
properly referable to the parol agreement.” (Em¬ 
phasis added.) 

Every act and every improvement made with reference 
to lots 32 and 33 by appellees were clearly such as to 
show that they were properly referable to the parol 
agreement and done for the purpose of further inte¬ 
grating lots 32 and 33 into the whole premises. 
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In McCartney v. Fletcher, supra, this Court denied 
specific enforcement because the alleged acts constituting 
part performance were performed by the alleged grantor 
of the trust and not by the party calling for the com¬ 
pletion of the contract. 

The proposition was neither mentioned nor discussed 
in Founce v. Woods, supra. 

In Pomeroy’s Specific Performance of Contracts (3d 
Ed.) $ 107, it is said that: 

“The true rule is that the acts of part performance 
must be such as show that some contract exists be¬ 
tween the parties; that they were done in pursuance 
thereof; and that it is not inconsistent with the one 
alleged in the pleading. Whenever acts of part per¬ 
formance are made out, which thus point to a con¬ 
tract, the door is opened, and the plaintiff may intro¬ 
duce additional parol evidence directed immediately 
to the terms of the contract relied upon.” 

In PamneU v. Bayne, 56 App.D.C. 240, 12 F(2d) 181, the 
complaint sought specific enforcement of a contract to 
sell a farm. Defendant had given plaintiff an unacknowl¬ 
edged deed. The defendant ousted the plaintiff who sued 
for damages. Defendant pleaded the Statute of Frauds. 
The Court held that the case was not within the Statute 
of Frauds because the unacknowledged deed was a memo¬ 
randum in support of the contract and also because the 
plaintiffs had been put into possession. Judge Van Orsdel 
stated for this Court that: 

“Either or both of these acts are sufficient to take 
the case out of the statute of frauds. Johnson v. 
Tribby, 27 App.D.C. 281; Lenmcrn v. Jones, 33 App. 
D.C. 7; Johnston v. Jones, 85 Ala. 286, 4 So. 748.” 

In Union Pacific By. Co. v. McAlpine, 129 U.S. 305, a 
suit for specific performance of an oral contract to con- 





28 


vev land in which the plaintiff had gone into possession, 
the Supreme Court said: 

“The fact that possession was taken before the 
ratification of the board in June 1878, did not impair 
the effect of that possession as an act of part per¬ 
formance. The taking possession of, that is, exer¬ 
cising control and dominion over the property was 
referable entirely to the contract. It was an act 
done with respect to the property by the consent of 
the vendor, which "would not have been done if there 
had been no contract. This consent gave to the act, 
which would otherwise have been tortious, its char¬ 
acter as one of part performance. • * * It is the 
wrong and hardship which would be done to a pur¬ 
chaser under these circumstances, by allowing the 
vendor to escape from the obligations of his contract 
for the want of some formality in its execution, that 
constitute the ground of the jurisdiction of Courts 
of equity in such cases to compel performance. A 
principle of common justice forbids that one shall be 
permitted to lead another to act upon a contract of 
purchase with him, and incur expenses by reason of 
it, and then, upon some pretext of a defect in the 
matter of form, refuse compliance with its provi¬ 
sions, and thus deprive the purchaser of the benefit 
of his labor and expenditures. Courts of equity in 
such cases interfere and compel the vendor to keep 
his engagements.” 

In Ducie v. Ford (1891) 138 U.S. 587, there was an 
oral agreement by plaintiff to give possession to land to 
defendant on his oral agreement to deed one-half of said 
land to the plaintiff. Dismissed. The Court said: 

“Now, conceding that the surrender of possession 
to the defendant is a sufficient performance to take 
the case out of the statute, such surrender must be 
made in pursuance of the contract, and be referable 
to it. In short, it must be a new possession under 
the contract, and not merely the continuance of a 
former possession claimed under a different right or 
title. * # • 
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In Clmon v. Cooke, 1 Sch- & Lef. 41, Lord Redes- 
dale indicated as a test whether the party let into 
possession could have been treated as a trespasser in 
the absence of the parol agreement, and this has 
been accepted by many writers upon equity jurispru¬ 
dence as a most satisfactory criterion. ,, 

In the Faunae Case, supra, this Court stated that the 
Supreme Court of the United States had held in Town¬ 
send v.Vanderwerker, 160 U.S. 171: 

“• • # that payment of the consideration money 
is insufficient to remove the bar of the statute of 
frauds, but that such payment, accompanied by pos¬ 
session under the contract, constitutes such a part 
performance as will support a bill for specific per¬ 
formance.” 

This Court further stated that the Supreme Court 
“also recognized another principle that has grown up, 
especially in the State Courts, authorizing the en¬ 
forcement of specific performance in cases of this 
sort (a promise to devise land in exchange for care 
in later life) where the party to whom the promise 
is made, with the knowledge and consent of the prom¬ 
isor, ‘does acts pursuant to and in obvious reliance 
upon a verbal agreement which so change the rela¬ 
tions of the parties as to render a restoration of 
their former condition impracticable, it is a virtual 
fraud upon the part of the promisor to set up the 
statute in defense, and thus to receive to himself the 
benefit of the acts done by the plaintiff, while the 
latter is left to the chance of a suit at law for the 
reimbursement of his outlays, or to an action upon a 
quantum meruit for the value of his services.’ But 
the Court adds that ‘the entry into possession of the 
land and the making of valuable improvements there¬ 
on is treated by all the cases as one of the most sat¬ 
isfactory evidences of part performance, and entit¬ 
ling plaintiff to a decree in his favor.’” (Emphasis 
added) 

This Court in the Faunae Case, supra, also cited Whit¬ 
ney v. Hay, 181 U.S. 77, wherein the complainant sought 
a decree declaring real estate was held in trust for bim. 
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basing his complaint on an oral promise to devise the 
land to him if he would take care of the owner during 
the remaining days of his life. In upholding the decree 
the Supreme Court, according to this Court, pointed out 
the fact only that the complainant had been put in pos¬ 
session of the property and resided thereon and applied 
the rule laid down in the Purcell Case, supra. 

VT. There Was Substantial Evidence to Support the 
Finding. 

“The primary duty for finding the facts in a case 
rests with the trial court, and his determination in 
this regard is not to be lightly set aside, especially 
where, as here, he has made a detailed analysis of the 
evidence of both parties, (See opinion of the Court 
in the instant case, J.A. 143-149) and has correctly 
applied the applicable law in making his determina¬ 
tion.” Coleman v. United States, 85 U.S. App. D.C. 
145, 176 F(2d) 469. 

This Court is not the trier of fact, but merely the 
reviewer of the action of the trier and limited in its in¬ 
vestigation to an ascertainment of the existence of sub¬ 
stantial evidence sufficient to support the finding. Cole¬ 
man v. United States, supra; Knapp v. United States, 110 
F(2d) 420: Goble v. United States; 94 F(2d) 275. In the 
consideration of this question this Court must assume 
as established all the facts that the evidence reasonably 
tends to prove. Coleman v. United States, supra; Knapp 
v. United States, supra; Lumbra v. United States, 290 
U.S. 551. The finding of the Trial Court should not be 
set aside unless clearly erroneous. Rules of Civil Proce¬ 
dure, Rule 52; Coleman v. United States, supra. A find¬ 
ing is not clearly erroneous if there is substantial evi¬ 
dence to support it. Tomello v. Deligiannis Bros., 180 
F(2d) 553. On appeal, a party attacking a finding of the 
Trial Court must show that it is clearly wrong. Woods 
v. Oak Park Chateau Corp., 179 F(2d) 611. 
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CONCLUSION 

It is respectfully submitted that the lower Court did 
not err in any particular, the judgment should be af¬ 
firmed, and the instant appeal be denied, with costs to the 
appellees. 


Respectfully submitted, 

Bybon N. Scott 
814 Wyatt Building 
Washington, D. C. 
Attorney for Appellees . 
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Floyd L. Cook, Frances B. Cook. Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


PETITION FOR REHEARING IN BANC 


The appellant, Albert Henry Brewood, by his attorneys 
of record, respectfully petitions for a rehearing of the 
above entitled cause by this Honorable Court in banc, and 
upon such rehearing and further consideration thereof to 
modify and reverse the decision entered therein on June 
30,1953, and for grounds of this petition states as follows: 

JURISDICTIONAL STATEMENT 

The specific authority under which it is believed the 
Court is empowered to grant a rehearing of this cause is 
Buie 26 of the General Buies of this Court The specific 
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authority under which it is believed the Court is empowered 
to grant a hearing in banc is Title 28, Section 46(c) of the 
United States Code. 

GROUNDS OF PETITION 

1. The majority opinion ignores the doctrine of refer- 
ability of part performance to the oral contract and creates 
a new extension of exceptions to the Statute of Frauds in 
this jurisdiction. 

It has long been the rule in the District of Columbia that 
in order to enforce an oral contract for the sale of land 
an alleged purchaser must show that he has done acts of 
part performance which are solely referable to the oral 
contract. In other words the acts must be those that a 
reasonable man would not have done unless he had a con¬ 
tract. Thus his acts themselves corroborate the existence 
of the contract. Such was the case in Kresge v. Crowley, 
47 App. D. C. 13 (1917) where this court held the acts of 
part performance to be inconsistent with a month to month 
lease and enforced an oral long term lease. This has been 
the law of the District since 1866 when in Purcell v. Miner , 
4 Wall. (71 U. S.) 513, the United States Supreme Court 
said the part performance must be “in pursuance of the 
contract”. 

The majority opinion announces a new rule which is 
termed by the dissenting judge a “dangerous precedent”. 
The rule as stated by the majority is that if the oral agree¬ 
ment induces a change in position, whether referable to 
the oral agreement or not, the Statute of Frauds may not 
be invoked. The theory of the majority is that an equit¬ 
able estoppel arises. 

In the case at bar the change relied upon by the major¬ 
ity was not referable to the oral contract. The purchase 
of eight lots for $49,500.00 in no wise tended to prove an 
oral contract for the purchase of two other lots. The 
transaction on its face had no reference to any other agree¬ 
ment. The doctrine of referability was ignored. 
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By adopting the new standard of evasion of the Statute 
of Frauds, the court’s opinion changes the basic law of the 
District of Columbia as effectively as if it had specifically 
overruled all prior decisions on this subject. Appellant 
contends that this should not be done except upon the 
grave consideration and judgment of the full bench of this 
court. 

2. Even under the majority’s standard, no equitable 
estoppel arose. 

To establish an equitable estoppel it must be shown that 
the other party changed his position in reliance upon a 
statement or agreement to his detriment. As is pointed out 
in the dissent (Opinion, page 16), appellee does not even 
claim that he was damaged by the purchase of a $49,500.00' 
home for $49,500.00. There is no evidence in the record 
that the home and eight lots were not worth what was 
paid for them. In Vogel v. Shaw, 42 Wyo. 333, 294 Pac. 
687 (1930) relied upon by the majority, it was admitted 
that the purchase of the building was a poor buy without 
the leases. Such is not the case at bar. 

The equitable estoppel is based upon the alleged oral 
contract to convey made by Mr. Brewood. This could not 
have induced the sale of the other lots for the evidence 
shows that at all times up until appellees closed their case 
below they believed the two lots were in Mrs. Brewood’s 
name. Their reliance, if any, was based upon the oral 
agreement alleged in their complaint (App. 2). This was 
that the lots would be conveyed when Mrs. Brewood be¬ 
came “psychologically adjusted”. Such a vague and in¬ 
definite statement could not be considered “an intended 
abandonment of an existing right” required by the au¬ 
thorities cited in Vogel v. Shaw, supra, as the foundation 
of an equitable estoppel. 
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CONCLUSION 

It is respectfully submitted that for the above reasons 
and for other grounds found in appellant’s brief and in 
the dissenting opinion the court should grant appellant a 
rehearing in banc. 

R. Duncan Clark, 

Andrew T. Altmann, 

Attorneys for Appellant 
801 Colorado Bldg. 
Washington 5, D. C. 

We certify that the foregoing petition is presented in 
good faith and not for delay. 

R. Duncan Clark, 

Andrew T. Altmann, 

Attorneys for AppeUcunt. 


Certificate of Service 

We certify that we have personally served two copies of 
the foregoing petition upon Byron N. Scott, Attorney for 
Appellees, this fourteenth day of July, 1953. 

R. Duncan Clark, 

Andrew T. Altmann, 

Attorneys for Appellant. 














